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GIAI QUYET TRANH CHAP 
VE TRd CAP TRONG KHUON KHO WTO 

• DANGTHIMINHNGQC 

TOM TAT: 
Theo quy dinh cua To chiJc Thifcfng mai thg' gidi (Wolrd Trade Organization -WTO), khi m6t 

quoc gia thanh vien (tarn gpi la A) tin rang, quo'c gla tiianh vien khSc (B) ap dung trcf cap thi c6 the 
t\S minh tie'n hanh dieu tra va ap dung cac bien phap doi khang trd cap hoac khcli kifin trd cap theo 
cd ch6' da phiWng tai Co quan giai quyet tranh chap cua T 6 chiJc nay (Dispute Settlement Body -
DSB). De lifa chgn dung each thiJc giai quyg't tranh cha'p phat sinh trSn thi/c 16', han che rui ro, 
dong thcfi tham gia tich cifc, hieu qua hdn vao viec giai quyet cac tranh chap v^ trcJ ca'p trong khuon 
khd WTO, can phai tim hieu va nam vilng phap luat cua WTO ve giai quyfi't tranh chS'p noi chung 
va nhffng dSc thii trong giai quyet tranh chap ve trd cap noi rieng. Theo do, bai viet phan tich nhan 
dien tranh ch '̂p ve trd cap trong khuon khd WTO thdng qua nhffng dac di^m phdp ly cd ban cua no 
va cd che giai quyet loai tranh chap nay. 

Til khoa: Trd ca'p, tranh chS'p, giai quyfi't tranh chap, WTO. 

1. Nh^n dien tranh chap ve trcT cap trong 
khuon klio WTO 

Va'n dl trd ca'p trong thifdng mai quoc te du'dc 
dieu chinh trong cac Hiep dinh cua WTO va cac 
siJa ddicua no, apdungcho 153 nifdc thanh vien 
hien nay bao gdm: Hiep dinh Vong dam phan 
Uruguay ve Trd ca'p va cac bien phap do'i khang 
(Uruguay round Agreement on Subsidies and 
countervailing measures SCM)', Hiep dinh 
Nong nghiep^ {Agreement on Agriculture) va 
mot so' va'n de lien quan den giai quyet tranh 
chap trong Thoa thuan ve cac nguyen tac va thu 
tuc lien quan den giai quye't tranh cha'p 
(Understanding on Rules and Procedures 
governing the Settlement of Dispute -DSU)^. 

Cac tai lieu tren khong di/a ra thuat ngij cung 
nhu" khai mem do'i vdi cac loai tranh chap phat 
sinh tCf trd cap trong thufOng mai quo'c te. ThiJc 
tien giai quye't cac tranh chap phat sinh ti( trd 

cap trong thifdng mai quo'c te trong khuon khd 
WTO cho tha'y cd 2 nhom tranh cha'p, dd la 
"tranh cha'p ve trd ca'p" (subsidy dispute'^) va 
"tranh chap ve c^c bien phap do'i khang" 
(countervailing disputeVcountervailing measure 
dispute). Trong do, "Tranh cha'p ve trd cS'p" 
difdc hieu la tranh chap giila cac thanh vien 
WTO ve vi6c mot thanh vien da ap dung m6t 
bien phap trd cap hi ca'm hoac ap dung bi6n 
phap trd cap cd the hi dd'i khang, gay tac dong 
tieu CLTC tdi thi trifdng trong Du'dc cua thanh vien 
ntfdc nhap khau; va (2) "Tranh chap ve bien 
phap do'i khang" difdc hieu la tranh cha'p giiJa 
cac thanh vien WTO ve viec mot thanh vi6n da 
ap dung mot bien phap chong trd cap khdng phii 
hop vdi quy dinh cua WTO. 

Co the nhan tha'y cac dac diem phap ly cd ban 
cua cac tranh chap ve trd cap trong khuon khd 
WTO do la: 
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Thii nhdt, ve tinh chS't, do trd cap la hanh vi 
cua chinh phu nen ngay khi mot quoc gia thanh 
vi6n (A) cd cd sd de tm ring mot quo'c gia thanh 
vi6n khac (B) ap dung trd cXp thi A cd the khdi 
kidn trd cap theo cd ch6' da phu'dng du'dc quy dinh 
tai DSU. Dieu nay khac vdi ITnh vi/c chdng ban 
pha giS. Vi hanh vi ban pha gii la hanh vi cua 
doanh nghiep ma WTO la mot to chitc lien chinh 
phu nen WTO khdng dieu chinh hanh vi cua cac 
doanh nghiep bao gdm ca hanh dong ban pha gia 
cua ho. Khi cd hanh vi ban pha gia, cac thanh 
vien WTO, bang cong cu phap luat ve cho'ng ban 
pha gia cua minh c6 quy^n khdi xu'dng cac cuoc 
dilu tra va ap dung cac bi^n phap chS'ng ban pha 
gia di dd'i phd vdi cac san pham nhap khf u ban 
pha gia - dSy la cich thtJc duy nha't ma cac thanh 
vien nay cd the siJ dung de giai quye't nhiJng 
tranh chap ve ban pha gia trong niTdc. 

Thii hai, ve chu the, tru'dc he't, tranh chap ve 
trd cap trong khuon khd WTO la nhiing tranh 
chap xay ra giiJa cac thanh vien WTO. Chi cac 
thanh vien cua WTO, cung chinh la cac thanh 
vi6n cua SCM, AOA mdi c6 thd trd thanh cac ben 
tham gia vdi ttf each la cac ben tranh cha'p hoac 
ben cd quyen va Idi ich li^n quan (ben thiJ ba). 
Cac quo'c gia va viing lanh thd khong phai la 
thanh vien cua WTO se khdng the khdi kien va 
trd thanh cac ben tham gia vdi tif each la cac ben 
tranh cha'p va ben thiJ ba tai WTO trong cac vu 
tranh cha'p ve trd cap. Ngoai ra, xet ve mat chu 
the, trong khuon khd WTO, tranh chap vl trd c^p 
khac vdi tranh cha'p ve chd'ng trd cS'p do la hi ddn 
trong cac vu tranh chap ve trd cap la thanh viSn 
cung cap trd cap; con bi ddn trong cac vu tranh 
ch^p ve cho'ng trd cap iai la thanh vien siJ dung 
cac bien phap dd'i khang cho'ng trd ca'p. 

Thii ba, ve pham vi, ne'u nhiT tranh cha'p ve 
cho'ng trd cap trong khuon kho WTO cd pham vi 
tranh cha'p lien quan den viec 1 thanh vien da ap 
dung mot bien phap cho'ng trd ca'p khong phu hdp 
vdi quy dinh cua WTO thi pham vi tranh chefp ve 
trd cap trong khudn khd WTO Iai la tranh chap 
ve trd ca'p bi ca'm hoac tranh cha'p ve ap dung 
bien phap trd ca'p c6 the bi do'i khang gay tac 
dong tieu c\ic tdi thi tru"dng trong nu'dc cua thanh 
vien nifdc nhap khau. 

Thii lU, cd sd phap li de giai quye't cac tranh 
cha'p ve trd cap trong khudn khd WTO, ve mat 
ndi dung cung nhif ve to' tung, se tuan theo phap 

luat cua WTO. Cu the, viec giai quye't tranh chap 
vi noi dung tru'dc he't se can cu" vao Hiep dinh 
WTO, cd ban la Dieu XVI cua GATT 1947, SCM 
va AOA cung vdi cac loai ngudn khac nhu' t | p 
quan quo'c te va cac nguyen tac phap luat chung; 
thifc tien cua WTO va cac bao cao hdi tham va 
bao c&o phuc tham ve giai quye't tranh chap da 
du'dc thong qua; cac tai lieu du'dc ban hanh bdi 
cac cd quan WTO va cac hiep dinh difdc ky ke't 
trong khuon khd WTO khdng thuoc phu luc lA 
cua Hiep dinh WTO; cac dieu ifdc quo'c te khac 
ngoai khudn khd WTO va cac hoc thuye't cua cac 
hoc gia cd uy tin, Ve to' tung, viec giai quyet 
tranh chap ve trd cap se tuan theo DSU theo quy 
dinh tai Dieu 30 SCM cung vdi nhilng quy tac va 
thu tuc dac bi§t, bd sung cho DSU du'dc ghi nhSn 
trong SCM va cac quy tac to' tung khac cd Hen 
quan cua WTO. 

2. Crf ch6' giai quye't tranh ch§'p v^ trtf cap 
trong khuon khd WTO 

Dd'i vdi trd ca'p hi ca'm va trd cap cd the bi dd'i 
khang gay tac dong tieu ci/c tdi thi triTdng trong 
nu'dc cua th^nh viSn nifdc nhap khau, thanh vi6n 
nay cd the l\Sa chon khdi kien trd ca'p theo cd che 
da phu'dng du'dc quy dinh tai DSU. Theo dd, viec 
giai quye't tranh chap ve trd ca'p se tuan thu cac 
quy dinh chung tai DSU ve giai quye't tranh chap 
giffa cac thanh vien WTO. 

Theo quy dinh chung tai DSU, cac thu tuc giai 
quye't tranh chap se bat dau bSng mot cupc tham 
van song phifdng giffa thanh vien cd khig'u nai vdi 
thanh vien ap dung bien phap cd tranh chS'p va 
ne'u tham vS'n khdng thanh cdng, cac thanh vien 
khie'u nai cd the yeu cau Cdquan giai quye't tranh 
chap (Dispute Settlement Body - DSB)* thanh lap 
Ban Hdi tham (Panel). Ban Hdi tham se xem xet 
va'n de tranh chap tren cd sd cac quy dinh trong 
cac Hiep dinh cua WTO ma Ben nguyen ddn vien 
dSn nhif la can cli cho ddn kien cua minh. Ban 
Hdi tham se bao c^o trlnh DSB de DSB diTa ra 
khuyg'n nghi/quyel nghi ihich hdp cho cac ben 
tranh chap. Cac ben tranh cha'p cd quy^n khang 
cao bao cao cua Ban Hoi tham. 

Theo de nghi cua mot trong cac ben tranh 
cha'p, Cd quan Phuc tha m se xem xet theo thu tuc 
phuc tham nhffng ke't luan va giai thich phap ly 
diTdc difa ra trong bao cao cua Ban hdi tham. Cd 
quan Phuc tham chi xem xet Iai cac khia canh 
phap ly va giai thich phap luSt ma khdng dieu tra 
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Iai cac yeu to thifc tien cua tranh chap. Thdi han 
xem xet cua Cd quan Phtic tham khdng du'dc vu'dt 
qua 60 ngay va difdc bao mat. Cac bao cao difdc 
soan thao ma khdng cd sif tham du" cua cac thanh 
vien lien quan den vu tranh cha'p va cac y kie'n 
du'dc the hien trong bao cao la vd danh''. Bao cao 
cua Cd quan Phuc tham difdc thong qua tai DSB 
va khdng the bi phan dd'i hay khie'u nai tie'p. Khi 
bao cao difdc thong qua xac dinh mot bien phap 
ciia mot ben la vi pham quy dinh cua WTO, cd 
quan ra bao cao phai difa ra khuyen nghi nham 
budc ben cd bien phap vi pham phai tuan thu quy 
dinh ciia WTO (y6u c^u bi ddn riit Iai hoac sijfa 
ddi bien phap hen quan) va cd the d^ xua't cac 
each (khdng bat budc) de cac ben ed the thifc 
hien khuye'n nghi dd^. 

Ngoai ra, viec giai quye't tranh chap ve trd cap 
cSn tuan thu nhffng yeu eSu riSng difdc quy dinh 
trong SCM. 

r/it? nhdt, do') vdi tranh chap ve viec mot thanh 
vien ap dung hay duy tri trd ca'p hi ca'm, trong yeu 
cau tham va'n gici cho thanh vien ap dung trd cap, 
thanh vi6n y6u cau tham van chi can n6u ra bing 
chlJug xac dinh sif ton tai cua cac loai trd cap 
cung nhif ban chat cua loai hinh trd ca'p dd^. Theo 
quan diem cua WTO, trd ca'p bi cam la nhiJug 
khoan trd cap cd tac dong bdp meo thifdng mai 
nen can nhanh chdng cha'm dtft hanh vi trd ca'p, 
han che tac dong tieu ci/c cua trd ca'p den thu'dng 
mai; do dd, cac phien tham va'n dien ra cang 
nhanh cang td't. Thdi han difdc quy dinh de giai 
quye't tranh chap ve trd ca'p bi cam riit Iai chi con 
30 ngay ke tif ngay cd yeu cau tham van, bang 
mot n^a thdi han difdc quy dinh trong DSU. Ne'u 
trong vdng 30 ngay ndi tren, hai ben tranh cha'p 
khdng dat difdc thda thuan nao, thi ben nguyen 
ddn cd the yeu cau DSB thanh lap Ban hdi tham. 
Trong vdng 90 ngay ke tijf ngay Ban Hoi tham 
chinh thiJc difdc bd nhiem. can phai ban hanh bao 
cao cua Ban Hoi tham. Ne'u ton tai trd ca'p bi 
cam. Ban Hdi tham khuyen nghi trong bao cao 
ve viec thanh vien phai loai bd trd ca'p ngay lap 
tifc va phai du'a ra khoang thdi gian cu the cho 
viec tien hanh loai bd. Ne'u khdng cd khang cao 
cua cac ben lien quan trong vdng 30 ngay ke t^ 
ngay Ban Hdi tham difa ra bao cao, DSB se thdng 
qua bao cao. Nhif vay, thdi han DSB ra quye't 
dinh cdng nhan bao cao cud'i cung cua Ban hdi 
tham du'dc riit nga'n Iai mot niJa. Ne'u cd khang 

cao, Ca quan Phuc tham thdng thu'dng phai ban 
hanh quyet dinh cua minh trong vdng 30 ngay, 
den td'i da la 60 ngay ke tif ngay cd yeu cau 
khang cao. Thdi ban DSB cdng nhSn bao cao 
phtic tham cung rut xud'ng 20 ngay, thay vi 30 
ngay nhif cac tranh cha'p khac. 

Thvehai, dd'i vdi tranh chap cd thd bi dd'i khang 
gay tac dong tieu cue tdi thi trifdng trong nifdc 
cua thanh vien nu'dc nhap khau, trong y6u cau 
tham va'n gu'i cho thanh vien ap dung trd cap, 
thanh vien yeu cau tham van phai neu ro bang 
chd'ng ve stf ton tai cung nhif ban cha't cua cac 
loai hinh trd cS'p va thiet hai gay ra cho nganh 
san xua't trong nu'dc, hay sif triet tieu, suy giam 
hoac gay thiet hai nghiem trong cho quyen Idi 
ciia minh"'. Turdng tif vdi trifdng hdp n6u tr6n, 
trong tru'dng hdp nay, cac phien tham van cung 
dien ra cang nhanh cang td't. Ne'u trong vdng 60 
ngay ma 2 ben tranh chap khdng dat du'dc thda 
thuan nao thi ben nguyen ddn cd the yeu cau 
DSB thanh ISp Ban hdi th^m; trong vdng 15 ngay 
sau do phai chi dinh thanh phan Ban Hoi tham va 
pham vi xem xet cua Ban Hoi tham. Thdi han 
Ban Hdi tham phai difa ra bao cao cud'i cung ke 
tCf ngay Ban Hoi tham difdc thanh lap trong mpi 
tru'dng hdp la 120 ngay, khdng difdc keo dai de'n 
9 thang nhif thu tuc giai quye't cac tranh chap 
khac. Neu khdng cd khang cao cua cac bSn li6n 
quan trong vdng 30 ngay DSB thdng qua bao cao 
hdi tham. Sau khi bao cao cua Ban Hdi tham 
difdc thdng qua, bao cao nay chi ra rang trd cS'p 
tao ra nhifng tac dong ba't Idi, thanh vien cd thifc 
hien viec trd cap phai tien hanh cac bu'dc de loai 
bd nhifng tac dong ba't Idi dd hoac loai bd trd ca'p. 
Ne'u cd khang cao, Cd quan Phiic tham thdng 
thu'dng phai ban hanh quye't dinh cua minh trong 
vdng 60 den td'i da la 90 ngay ke tCf ngay cd yen 
cau khang cao, Thdi ban DSB cdng nhan bao cao 
phtic tham cung riit xud'ng 20 ngay. 

Trong trifdng hdp thanh vien ap dung trd cap 
khdng thifc hien phan quye't cua DSB trong thdi 
han da difdc de ra dd'i vdi trd cap bi ca'm hoac 
trong 6 thang vdi trd ca'p cd the hi dd'i khang gay 
tac dong tieu cxic tdi thi tru'dng trong nifdc cua 
thanh vien nifdc nhap khS'u, DSB cho phep thanh 
vien cd khie'u nai hay cd thiet hai difdc ap dung 
bien phap do'i khang trd ca'p, 

^ Cd the tha'y rang, viec giai quye't tranh chS'p 
ve trd cap trong khudn khd difdc tie'n hanh than 
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t rong, qua 2 bifdc bdi c a c cd quan trung l ap (Ban 
Hdi tham, C d quan Phiic tham) nen se d a m bao 
giai quye't mot each chinh xac cac tranh chap . Ben 
canh dd, cd che nay difdc tid'n hanh theo mdt quy 
trinh cha t che vdi c a c thdi han , ngSn, xac dinh; 
dieu nay cho phep cac tranh chap difdc giai quye't 
nhanh chdng, kip thdi, d a m b a o y nghTa cua cac 
bien phap giai quye't difa ra ddi vdi cac ben . Tuy 
nhien , v iec giai quye't tranh chap ve trd cap trong 
khudn khd W T O cung cd nhifdc d iem nhifphifdng 
thiJc dong thuan phu quye't dong nghla vdi v i ec 
hau nhif cac bao cao (cua Ban hoi tham hoac eiia 
Cd quan Phtic tham) deu difdc thdng qua tai DSB 

d a n d e n tinh t rang c a c b a o cao khuye'n nghi difdc 
thdng qua de dang hdn nhieu nhuiig kha nang thifc 
thi thi Iai g i a m sut; ed che giai quye't tranh chap 
trong W T O cd xu hifdng thien ve c a c ye'u to' ky 
thuat , p h a p ly ddi ho i cac ben tham gia phai cd 
mot doi ngu chuyen gia kinh te', phap ly giau kinh 
nghiem. . . Vay lifa chon giai quye't tranh cha'p ve 
trd ca'p trong khudn khd W T O hay giai quye't tranh 
cha'p theo luat quo'c gia ddi hdi quo'c gia t hanh 
vien phai can nhac tinh hud'ng cu the va n a m vifng 
phap luat cua W T O ve giai quye't tranh chap ndi 
chung va nhiJng d a c thu trong giai quye't t ranh 
chap ve trd cap ndi r i eng • 

TAI LIEU TRICK DAN: 

'Hiepdfnhnay la mot phan cua Phu luc la (Thda thug nihucfng mgidaphiicfngve hang ho a) cua GATT 1994, doi 
tuang diiu chinh la tra cap dd'i vdi cac mat hang phi nong nghiep va Id doi tuang nghiin ciiu trong pham vi de 
tai nay. 

^Hiep dinh AoA cung It mdi phdn c&a Phu luc la nhung doi tUOng diiu chinh chi la tra cd'p trong van de nong 
nghiip (ddi tuang diiu chinh cif, thi, cd Met do mdt s6 tinh chat nhay cam cua van di nay vd se khong duac 
nghien cicu ky trong di tdi nay}. 

^DSU Id ca s^ phap l^ de gidi quyet nhUng tranh chap thuong mai not chung cHa WTO, thuoc Phu Luc 2 cua 
GATT 1994. Chinh vi theniu cac van de tranh chap lien quan den tro cap trong thuong mai giita cac thanh vien 
thi diu ddn chiiu din Thoa thuan nay. 

•*Thu4t nga subsidy dispute dUOc nhdc den trong tdi lieu WT/DS108/RW2 ngay 30/9/2005, xem tai 
https://www.wto.org/engUsh/tratop_e/dispu_e/108rw2-3_e.pdf 

^Thudt ngS countervailing dispute duac nhdc den trong tai lieu Report of the Panel adopted by the Committee on 
Subsidies and Countervailing Measures on 28 April 1994 (SCM/153), xem tai https://www.wto.org/english/ 
tratop_e/dispu_e/gatt_e/9 lsalcvd.pdf 

^DSB khong trUc tiep thuc hien viec xem xet giai quyit tranh chap ma chi thUc hien cac boat dong nhu thanh lap 
Ban Hoi tham, thong qua cac bdo cao cua Ban Hoi tham vd cua Co quan Phiic tham. giam sat viec thi hanh cac 
quyit dinh, khuyen nghi gidi quyit tranh chap, cho phep dinh chi ihUc hien cac nghTa vu vd nhiiang bo (trd dila}. 
Cac quyit dinh cua DSB duac thong qua theo nguyen tdc dSng thuan phu quyet. 
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DISPUTE SETTLEMENT OF SUBSIDIES 
WITHIN THE WTO FRAMEWORK 

• DANGTHIMINHNGQC 
Foreign Trade University 

ABSTRACT: 
Under the provisions of the World Trade Organization (WTO), when a member country 

(temporarily referred to as A) believes that another member state (B) applies the subsidy, it 
can advance its own investigate and apply countervailing measures or initiate multilateral 
subsidy proceedings at the Dispute Settlement Body (DSB). In order to choose the right way 
to resolve disputes and limit risks within the WTO framework, it is necessary to understand 
the taw of WTO on dispute resolution in general and the characteristics of subsidy dispute 
resolution in particular. Accordingly, the article analyzes the identification of disputes on 
subsidies withm the WTO framework through its basic legal characteristics and mechanisms 
for resolving this type of dispute. 

Keywords: Subsidies, disputes, dispute resolution, WTO. 
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