
Cao Thiiy Duong. Gidi quyit tranh chdp hgp ddng .. 

Giai quyet tranh chap hgp ddng xay dyng: 
Nghien cihi tir he thong phap luat cua mot so nude Dong Nam A 

Cao Thiiy Duang* 
Vien Kinh te vd Qudn ly - Trudng Dai hoc Bdch khoa Hd Not 

Ngdy nhdn bdi: 22/04/2019, ngd^ gui phdn bien: 24/04/2019, ngdy duyet ddng. 9/05/2019 

T^ai viit nghien cieu hi thdng cdc quy dinh phdp ludt vi tranh chdp hgp ddng xdy dung 

_ / J (dgc biet la tranh chdp ve vdn di thanh todn) vd phuang thiec vi gidi quyit tranh chdp 

hgp dong xdy dimg a cdc nude Singapore, Malaysia, Philippines. Tren ca sd do, tdc gid so sanh 

vdi cdc quy dinh vi tranh chdp vd gidi quyet tranh chdp hgp ddng xdy dung d Viet Nam. qua dd, 

dua ra mpt sd kien nghi de hodn thien cdc quy dinh vi gidi quyet tranh chap hgp ddng xdy dung 

tgi Viet Nam. 

Tir khda: Hgp dong xay dung, tranh chdp, gidi quyet tranh chap, thanh toan 

1. Gioi thieu 

Co the noi, tranh chap hgp dong xay dung 

la trudng hgp phiic tap hon nhtrng hgp dong 

khac do gia tri hgp dong tucmg doi Idn, qud 

trinh phiic tap do lien quan den nhieu ben, thdi 

gian thye hien hgp dong keo dai... Nhiing tranh 

chap cd the phat sinh bdi cac nguyen nhdn khac 

nhau trong qua trinh thuc hien hgp dong xay 

dyng nhu: do vi pham tien do thanh todn theo 

diing hgp ddng, khong dam bdo tien do thi cdng, 

chat lugng cong trinh, do mpt ben don phuang 

cham dut hgp ddng trudc thdi ban... Neu cdc 

tranh chap nay da dugc du lieu ngay trong hgp 

dong thi khi phat sinh cac ben se cd ca che gidi 

quylt. Nhung neu cdc tranh chdp ndy chua dugc 

cdc ben dy lieu khi soan thao va ky ket hgp 

dong thi se ddn tai viec giai quyet keo ddi do 

hai ben khong thi tim dugc tilng ndi chung, gay 

thiet hai vl kinh t l cho cac ben ddc biet la tranh 

chap vl dieu khoan thanh toan. Cl cac nude phat 

trien vd cac nude dang phat trien deu da cd 

nhiing quy dinh khde nhau ve thanh todn va gidi 

quylt tranh chdp trong thanh toan doi vdi cac 

hgp ddng xdy dyng. Cdc quy djnh nay khong 
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nham thay the cdc dieu khoan trong hgp dong 

ma se la phan bo sung cho hgp dong trong thanh 

todn va Id can cii gidi quylt nlu co tranh chap, 

tir do dam bao lgi ich giiia cdc ben tham gia 

thanh toan. Xir ly kjp thdi va diing dan cac tranh 

chdp hgp ddng xdy dung la rat can thilt dl dam 

bdo tinh minh bach vd tao "sdn chai" cdng 

bang cho cdc chii the tham gia boat dpng xdy 

dung. 

2. Quy dinh phap luat ve tranh chap va 

giai quyet tranh chap trong hgp dong xay 

dung ff mgt so nude Dong Nam A 

2.1. Tai Singapore 

Phdp ludt Xay dyng Singapore gom 2 van 

ban chu yeu: (i) Luat Giam sat xay dung (nam 

1989) vd (ii) Ludt Bdo dam thanh toan trong 

cdng nghiep xdy dyng (Building and 

Construction Industry Security of Payment 

Act). Trong do, Ludt Gidm sdt xdy dung dieu 

chinh yeu cau ddi vdi cong trinh xdy dung va 

quan ly hanh chinh ddi vdi hoat dgng xay dyng, 

cdn tu each hanh nghe dugc quy dinh trong 

Ludt Kien tnic su, Luat Ky su chuyen nghiep. 
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Ludt Giam djnh vien dja chinh (Land Surveyors 

Act). Con Ludt Bao ddm thanh todn dugc ban 

hanh theo xu hudng chung cua nhieu nude 

frong Khdi Thinh vugng chung do Anh dimg 

dau, chii ylu dya vdo ludt ciia bang New South 

Wales (Ausfralia). Muc tieu ban dau ciia Luat la 

nham khde phuc cdc khd khan, vuang mdc 

trong thanh todn cac hgp ddng xdy dyng, khdo 

sat thiet ke va cdc dich vu khde, ngoai ra cdn 

dua ra co che thanh toan vdi cdc thii tuc phdn 

quyet nhanh chdng trong xii ly tranh chdp. 

Luat Bdo ddm thanh todn trong cdng nghiep 

xay dyng ciia Singapore (Building and 

Construction Industry Security of Payment Act' 

ra ddi nam 2004 sau dd dugc sira ddi, bd sung 

vao cdc nam 2006 vd nam 2018. Ludt ndy quy 

djnh cac khodn thanh todn tien dp ngay cd khi 

nhung dilu nay chua dugc quy djnh trong hgp 

ddng. Thanh toan tiln do dugc ham y la cdc 

khoan thanh todn gidng nhu trd gdp cho cdng 

viec dugc thye hien va co the dugc yeu cdu 

trudc khi dy an hoan thanh. Do do, luat ndy cd 

th^ dugc sir dung dl yeu cau thanh todn trong 

khi dy an van dang dugc trien khai. Nd cung cd 

the dugc sii dung de yeu cau thanh todn day dii 

mdt lan vao cuoi du an (quyet toan). 

Ve mat thye thi, Muc 27 ciia Ludt Bdo dam 

thanh todn trong cdng nghiep xdy dyng quy 

dinh quylt djnh xir ly tranh chap ciia co quan 

nha nude cd thdm quyen co gid frj phap ly nhu 

lenh cua toa an. Ngoai ra, con cd cac bien phap 

bd sung dl gidi quylt tranh chdp: vi du, mot so 

ngudi cd the lo ngai rdng yeu cdu ciia hp cd thi 

diing quy dinh vl phap ludt nhung thye tl thi 

khong cd kha ndng thuc thi, vi du khi doi tac 

mat khd ndng thanh toan. Trong nhOng trudng 

hgp nhu vay, Mue 24 ciia ludt nay cho phep 

nhung ngudi yeu cau cd quyln ddi boi thudng 

so tien da xet xir doi vdi cong ty me cua cong ty 

bi boi thudng (khach hang A ky hgp dong vdi 

cdng ty B Id cong ty con cua cong ty C. Theo 

quy djnh khach hang A co thi ddi thanh toan 

vdi cong ty C) hoac ben cuoi cung tai trg cho 

du dn. Dieu nay thudng dugc dp dung trong cac 

du an Idn, nai ngudi xdy dyng thudng ky hgp 

ddng vdi cac nha thau phu la cdng ty con ciia 

mpt cdng ty me. Ngodi ra, ngudi yeu cau thanh 

toan thdnh cong c6 quyen Idy lai hang hoa dugc 

cung cdp cho den khi thanh todn dugc thye hien. 

Tuang tu, nhiing ngudi yeu cau thanh toan 

khdng thdnh cong co quyen dinh chi cdng viec 

hoac cung cdp hang hda cho den khi thanh toan 

dugc thuc hien 

Theo Cue Xdy dyng (Singapore), kl tii khi 

Ludt Bdo dam thanh toan trong cong nghiep xdy 

dyng dugc ban hanh, so lugng giai quylt tranh 

chdp tang gap 4 lan so vdi trudc day vdi tdng 

gid trj gidi quyet tranh chap dat 940 trieu USD. 

Trong nam 2018 ludt nay dugc siia doi 

nham tiep tuc ddm bao thye hanh thanh toan kip 

thdi trong nganh cong nghiep xay dyng, vd 

cung dat cac cong ty xay dyng d mgt vj tri tot 

ban de phat trien manh d cd thi trudng frong vd 

ngodi Singapore. 

2.2. Tai Malaysia 

Quy djnh ve hgp ddng xay dung tai 

Malaysia dugc cu thi hoa d mot so dao ludt nhu 

Luat Dan su (nam 1956). Ndm 2012, Dao ludt 

thanh toan vd dieu chinh nganh cong nghiep xdy 

dyng (CIPAA) ra ddi nhdm sii dung phan quylt 

trgng tai nhu mgt bien phap gidi quylt franh 

chap thanh toan theo hgp dong xay dung cho 

cac dy an dugc thuc hien d Malaysia. Pham vi 

dilu chinh ciia CIPAA la cdc hgp ddng xdy 

dyng hoac ky thuat tir thuc hien todn bg hoac 

mgt phan tai Malaysia. Ngoai chi dp gidi quylt 

tranh chap, CIPAA con dua ra cac dilu khoan 

thanh toan mac djnh cho hgp dong xdy dyng, 

' Building and Construction Authority (2004). 
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quy dinh gia tri vd chu ky thanh todn theo tien 

dp, thdm chi cac dieu khodn do khdng dugc quy 

dinh trong hgp ddng. 

Cac tranh chdp thudng do trgng tdi dugc 

cac ben thoa thuan trong hgp dong hoac se dien 

ra tai Trung tam trgng tai khu vyc Kuala 

Lumpur (Kuala Lumpur Regional Centre for 

Arbitration - KLRCA)^ 

Tranh chdp hgp ddng xdy dung lien quan 

tdi vdn de thanh todn gdm: 

• Thanh toan khdng dugc thuc hien vao 

ngay den han thod thudn; 

• Ben phdi thanh toan tuyen bd khdng 

thanh toan; 

• Ben phdi thanh toan co 10 ngay (ngay lam 

viec, khdng ke ngay le, nghi) de thye hien thanh 

toan hoac yeu cau gidi quyet tranh chdp; 

Quylt dinh theo CIPAA la tam thdi (chua 

phdi chinh thiic) nhung co hieu lye ngay lap tiic, 

ddi hdi giai quyet triet de hoac kien tung hoac 

thda thudn giiia cac ben. Tam thdi, bSn thua 

kien bdt bupc phai tuan theo quyet dinh cua 

ngudi xet xir va tra s6 tien bi xet xir trir khi 

quyet djnh do da dupe Toa an tdi cao giii lai 

hoac tam dimg. 

2.3. Tgi Philipines 

Philippines la qudc gia co qua trinh do thj 

hda diln ra nhanh, hien cd mot niia dan so sdng 

trong do thi, nhung lai khdng co chinh sdch xay 

dung ro rang, thudng chi dua ra chu truang cho 

tling van dl vudng mdc. Gan ddy, de kich thich 

tdng trudng, Nhd nuac tdng dau tu xdy dung 

cong dl phat triln ha tdng. Philippines cung Id 

nude xudt khau nhieu lao dgng, trong do cd lao 

dpng xay dyng. 

Ngoai bp Quy chuan Xdy dyng, Philippines 

khong cd dao luat xay dyng mang tinh tdng hgp. 

Cac quy djnh phdp luat xay dung dugc chiia 

dyng trong nhilu ludt nhu: (i) Ludt so 7279 ve 

Nha dva Phdt triln do thj; (ii) Luat so 7718 vl 

BOT; (iii) Luat sd 9184 vl Cai cdch Mua sdm 

cua Chinh Phii, ma thuc chdt Id ve dau thdu; (iv) 

Ludt so 4566 vl Cdp dang ky cho Nhd thdu; (v) 

Luat Xdy dyng dan dung sd 544 (Civil 

Engineering Law); (vii) Ludt so 9266 vl Kien 

triic (ke ca dang ky kien tnic su). Ngoai ra, ndm 

1985, Tong thong Philippines cdn ban hanh Sac 

lenh (Excutive Order) s6 1008 dugc gpi Id 

"Ludt Trgng tdi ddi vdi cdng nghiep xdy dimg" 

de khac phuc tinh trang phai dua tranh chap xdy 

dung ra trpng tai quoc te, trong do bao gdm cdc 

CO che trpng tdi cho cong nghiep xdy dung 

Philippines. Din nam 2004 Ludt Trpng tai doi 

vdi cong nghiep xdy dung dugc Quoc hdi ban 

hdnh, trong do cd mot chuang vl trpng tai xay 

dyng gom 6 Dieu nhung van lay sac lenh ndm 

1985 lam ca sd phdp ludt, va thanh lap Uy ban 

Trpng tai Cong nghiep Xdy dyng (The 

Construction Industry Arbitration 

Commission). 

Quy djnh vl thanh toan doi vdi cac hgp 

ddng xdy dyng tai Philipines hien nay chua co 

nhung theo Ludt Trgng tdi Cdng nghiep Xdy 

dyng cua Philippines thi Uy ban Trpng tai Cdng 

nghiep Xdy dyng (Constmction Industry 

Arbitration Commission - CIAC) dugc giao 

nhiem vy cung cap cdc phuong tien giai quyet 

tranh chap cdn thilt d l gidi quylt nhanh chdng 

va cdng bang doi vdi cac khieu nai va tranh 

chdp phat sinh hi, hoac kit noi vdi cac hgp dong 

xay dyng tai Philippines. CIAC cung cap hda 

giai va phan xir nhu la cdch boa gidi su khac 

biet giiia cac ben franh chap vdi sy giiip dd cua 

nhiing ngudi chuyen gia trong ITnh vyc xdy 

dung^. 

^ Trung tam Trpng tai do Chinh phii Malaysia lap ra de 
giai quyet cac tranh chap dan sir. 
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-' Construction Industry Authority of the Philippines 
(2004). 
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3. Cac quy dinh ciia phap luait Viet Nam 

ve tranh chap va giai quyet tranh chap hop 

dong xay dirng 

Tai Viet Nam, cdc van bdn phap ludt quy 

dinh vl tranh chdp vd gidi quyet tranh chap hgp 

ddng xdy dung gdm: Luat Xdy dung nam 2015, 

Nghi djnh so 37/20I5/ND-CP ngdy 22/04/2015 

quy djnh chi tiet ve hgp dong xay dung, ludt 

trpng tai thuong mai, ludt to tung ddn sy,.. Doi 

vdi cdc dy dn xdy dung cd su dung ngudn vdn 

Ngan sach nha nude thi viec thye hien quy trinh 

thanh toan theo Thdng tu so 08/2016/TT-BTC 

ngay 18/01/2016 quy djnh vl qudn ly, thanh 

toan von ddu tu sir dung nguon von ngan sach 

nhd nude. 

Nghj dinh so 37/2015/ND-CP ngay 

22/04/2015 quy dinh chi tiet ve hgp dong xdy 

Bang 1: Phuong thirc thanh toan doi vdi 

dung, Muc 3, tir Dieu 15 den Dieu 22 quy dinh 

vl gia hgp dong xay dyng, bdo ddm thuc hien, 

thanh todn hgp dong xay dyng, tam ling, thanh 

toan, quylt toan hgp dong xdy dyng... 

Qua nghien cihi va so sanh cdc quy dinh cua 

phdp ludt Viet Nam vdi cdc quy djnh phdp luiit 

ciia cdc nude khac, tac gia thay cd mgt so van 

de sau: 

TTiti- nhdt, Viet Nam thiiu quy dinh ve thanh 

todn, quyit todn hd trg cho cae hop ddng xdy 

dung. 

Tir nghien ciiu ve quy djnh vl thanh toan 

cdc nude trong khu vuc trong cdc hgp dong xdy 

dung ta thdy ludt d Viet Nam van chua cd quy 

dinh vl thanh toan, quyet toan cho nhd thau vdi 

mpi doi tugng tir cdc cong trinh ngoai ngdn sach 

nhd nude. 

cac hgp dong xay dung t^i ViSt Nam 

fi6i t i r^g 
Moi td chiic, cd nhan 
lien quan den viec 
xac Idp va quan ly 
thuc hien hgp ddng 
thi c6ng xdy dung 
cdng frinh 

Ngudn vdn ngan sach 
nha nude 

Giai quylt franh chdp 

Phirong thirc thanh todn cor ban 
Theo thoa thuan (So Idn thanh toan, 
thdi dilm thanh todn....) 

Quy frinh thanh toan co ban nhu sau: 
- Tam irng von 
- Thanh todn khoi lupng hoan thanh 
- Quyet toan vdn dau tu 

Tmdng hpp thuang lugng khdng cd 
ket qua, cdc b6n se cd thi lya chgn 
trpng tai hoac toa an dl gidi quylt 
tranh chap theo quy dinh ciia phdp 

Quy dinh t^i 

- Nghj dinh sd 37/2015/ND-CP ngdy 
22/04/2015 quy dinh chi tilt vl hgp 
dong xay dung; 

- Thdng tu sd 09/2016/TT-BXD ngay 
10/03/2016 hudng ddn hgp ding thi 
cdng xdy dung; 
- Thdng tu so 08/2016/TT-BTC ngdy 
18/01/2016 quy djnh vl qudn ly, thanh 
todn vdn dau tu sir dyng ngdn sdch nha 
nude; 

- Thdng tu sd 108/2016/TT-BTC ngay 
30/06/2016 sii dll, bd sung mot so dieu 
cua Thdng tu sd 08/2016/TT-BTC ngay 
18/01/2016; 

- Thdng nr sd 52/20ISHT-BTC ngdy 
24/05/2018 Siia doi, bd sung mpt s6 
dilu ciia Thdng tu sd 08/2016/TT-BTC 
va Thdng hrsd 108/2016/TT-BTC 

- Dieu 22, Thdng hr sd 09/2016/TT-
BXD ngdy 10/03/2016 hudng dan hpp 
ddng thi cdng xdy dyng 
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luat. Quylt dinh ciia trpng tai (hoac 
Toa an Nhdn dan) la quyet djnh cudi 
cimg va cd tinh chat bat bupc doi vdi 
cdc ben. 

Thong thudng doi vdi cac cong viec dugc 

thye hien thdng qua cdc hgp dong xay dyng, 

viec thanh toan hgp dong phii hgp vdi timg loai 

hgp ddng, gid hgp ddng va cdc dieu kien trong 

hgp ddng. Sd Idn, giai doan vd dieu kien thanh 

toan phai dugc ghi rd trong hgp ddng. Tuy 

nhien, khi thye hien hgp dong xay dyng cac ben 

rat hay vi pham dieu khodn ve thanh toan. Do 

vay, cac nude co trinh do dang phat trien ciing 

nhu cac nuoc phdt trien deu da co nhiing quy 

djnh ve thanh toan va gidi quyet tranh chap 

trong thanh todn dp dyng chung cho cac hgp 

dong xdy dung khi trong hgp ddng cua cdc ben 

khdng quy dinh hoac quy dinh khong ro vl cac 

vdn de nay. 

Thie hai. vdn di tiin lai phat trong hgp ddng 

xdy dimg 

Hien nay, nhieu doanh nghiep giao ket hop 

ddng xay dyng thudng chii trgng vdo yeu td yeu 

cau ky thuat, dieu kien nghiem thu, bdo hdnh 

cdng trinh, bao hiem... md bo qua viec thda 

thudn lai sudt chdm thanh toan. Dieu nay cd the 

gdy ra nhirng nii ro nlu dy dn cham tien do, chii 

dau tu chay y trd ng vd nha thau bi giii lai 10% 

gid trj hgp ddng trong thai gian bdo hanh 

cong trinh. 

Tinh din ngay 29/12/2017, Hgi dong thdm 

phan Tda dn nhan ddn tdi cao da ban hanh 16 dn 

le vl cac ITnh vuc hanh chinh, hinh su, kinh 

doanh thuong mai... vd dac biet trong do cd dn 

le ve xdc djnh lai suat ng qud han tmng binh 

tren thi trudng ddi vai hgp ddng mua ban hdng 

hoa (an le 09). Tuy nhien, nhilu y kien cho rang, 

cdn thilt phai co them an le xac dinh lai suat 

chdm thanh toan trong hgp dong xay dung de 

thdng nhat each gidi quylt khi xdy ra tranh chap 
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vi hgp ddng xay dung phiic tap vd nii ro hon 

nhieu so vdi hgp ddng mua ban hang hda. 

Thie ba, cdc doanh nghiep Viet Nam khi cd 

tranh chdp vi hgp ddng xdy dung thudng dua 

ra tda dn di gidi quyet thay vi lua chgn 

trgng tdi 

Hgp dong xay dyng la loai hgp dong phiic 

tap, nhieu nil ro, nen trong quan he giira cdc ben 

trong hpp dong xay dung de ndy sinh cac tranh 

chap, gay anh hudng den tien dp thi cdng, gid 

ca va chdt lugng cong frinh. Vi vay, xii ly kjp 

thdi vd diing ddn cac tranh chap Id rat can thiet 

de ddm bao tinh minh bach va tao "sdn choi" 

cong bdng, do do to tung trpng tdi la gidi phdp 

xir ly tranh chdp ben ngodi toa an, thudng cd 

hieu qua han chinh tda dn vi tda an cdc nude 

dang phdt trien ft am hieu ve boat dgng xdy 

dyng. v l CO ban cac tranh chdp trong xdy dyng 

d cdc nude deu do trgng tdi bode chuyen gia 

phan xii. 

4. Ket luan va khuyen nghi 

Tren co sd nhung nghien ciiu ke tren, tac 

gid cd mgt so kien nghi vdi nhd nude, toa dn va 

cdc doanh nghiep xdy dyng nhu sau: 

Thir nhdt, nhd nude cdn xdy dung he thdng 

quy dinh phdp lugt vi thanh todn vd bdo ddm 

thanh loan ddi vdi hgp ddng xdy dung. 

Hien nay, mac dii cd nhieu cac quy dinh ve 

hgp dong xdy dyng d Viet Nam dieu chinh hoat 

dpng thanh todn doi vdi cac hgp ddng xay dyng 

CO von ngdn sach nha nude (NSNN) md chua 

CO quy dinh cu the cho cdc hgp dong xdy dung 

ngoai von NSNN. Mac dii cdc hgp dong xay 

dyng giiia cac chii the (khong sir dung v6n 

NSNN) la mpt loai hgp dong dan su dugc thilt 
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lap tren co sd binh ddng, ty do thda thuan giua 

cdc ben, nhung phdp ludt cung cd the dua ra 

nhung quy dinh mang tinh djnh hudng cho cac 

ben ve vdn de thanh toan va bdo ddm thanh todn 

trong hgp ddng xay dung nhu luat ciia 

Singapore. 

ThU hai, tda dn cdn cd mdt dn le vi vdn de 

tiin lai phat trong hgp ddng xdy dung de tranh 

nhimg cdch hiiu vd dp dung khdng thdng nhdt 

giiea cdc chii thi. 

Thie ba, cdc doanh nghiep cdn lua chgn 

trgng tdi, cdc chuyen gia chuyen trdch vi xdy 

dieng di gidi quyet tranh chdp ve hgp ddng xdy 

dung. 

Nhin chung, mpt du an xay dyng rdt phiic 

tap tii khdu to chirc khao sat, thilt ke, gidm sdt, 

xay lap cong trinh thye hien diing thiet kl ca sd 

trong dy an dau tu hoac bdo edo kinh t l ky thuat 

vd thiet ke ky thuat thi cdng da dugc cdp co 

thdm quyen phe duyet, tuan thu quy chudn xdy 

dung, tieu chudn thiet ke, tieu chudn ky thuat 

dugc dp dung, quy trinh ky thuat va cdc quy 

djnh ve qudn ly chat lugng cong trinh xay dyng. 

Do vay, dl giai quyet nhiing tranh chdp trong 

hgp ddng xdy dung mgt each hieu qua, dung 

ddn, khach quan can phdi co nhiing trpng tdi, 

chuyen gia co kinh nghiem, trinh dp, kien thiic 

vl xdy dyng. 
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