
THVC TIEN - KINH NCHIEM 

BAN VE VIEC NHAN THUC VA AP DUNG KHOAN 5 
DIEU 88 Bp LUAT TO TUNG HINH SU NAM 2015 

BUI HUNG CU*6fNG* 

Tdm tat: Khodn 5 Dieu 88 Bf ludt T 6 tung hinh sy nam 2015 bo 
sung quy dinh mdi de Vifn kiem sdt thyc hifn vifc Idem sdt todn bf 
cdc tdi Ufu thu thgp duyc, tranh diryc nhung sai sot trong vifc thu 
thdp chung cu trong vu dn hinh sy. Bai vilt ndy, tac gid Idm ro nf i 
ham cua boat dpng dieu tra trong giai doan nay, tr@n cv sd dd giup cdc 
Cff quan tien hanh td tyng cd each hieu thong nhi t vd dp dung dung 
quy dinh cua dilu luat nay. 

Tie khda: Thu thdp chimg cu; hogt dgng dieu tra; vu dn hinh su; Bg ludt Td tung hinh sy 

Ngdy nhan bdi: 17/7/2018; ngdy bien tap xong: 27/7/2018; ngdy duyet bdi: 27/8/2018. 

So vdi Bd ludt Td tung hinh sy 

(BLTTHS) nam 2003 tbi BLTTHS nam 

2015 cd nhung quy dinh mdi ve vifc thu 

thdp chung cii. Mpt trong nhung diem mdi 

dd Id bd sung them trinh ty mdi de Vien 

kiem sat thuc hifn vifc kiem sat todn bd 

cdc tai lifu thu thdp dupe, tranh nhung sai 

sdt ttong viec thu thdp ehiing cii ttong vu 

dn hinh su. Trinh ty do dupe quy dinh tai 

khoan 5 Dilu 88 BLTTHS nam 2015. 

Tai khoan 5 Dilu 88 BLTTHS nam 

2015 quy dinh nhu sau: "Trong thdi hgn 05 

ngay ke tir ngay lap bien ban v l hoat dpng 

dieu tta, thu thdp, nhdn dupe tdi lieu lien 

quan den vu an ma Kiem sat vien khdng 

trye tilp kilm sat theo quy dinh cua Bd lugt 

nay thi Ca quan dieu tta, ca quan dupe 

giao nhifm vu tien hdnh mpt sd hogt ddng 

dieu tra cd ttdch nhifm chuyen bien bdn, 

tai lieu nay cho Vifn kiem sat de kiem sat 

viec lap hd sa vu an. Trudng hop do trd 

ngai khach quan thi thdi ban ndy cd the keo 

ddi nhung khdng qua 15 ngdy. Trong thdi 

ban 03 ngay, Vien kiem sdt ddng ddu but 

luc vd sao luu bien ban, tai lieu luu hd so 

kiem sat va ban giao nguyen ttang tai lifu, 

bien bdn dd cho Co quan dieu tra, ca quan 

dupe giao nhifm vu tien hdnh mgt sd hoat 

dpng dieu tra. Viec giao, nhan tai lieu, bien 

ban dupe lap bien bdn theo quy dinh tai 

Viin kiem sat nhan dan tinh Hda Binh. 
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Dilu 133 cua Bd ludt nay". 

Tu quy dinh tten, hien cd hai y kien 

khac nhau nhu sau: 

Y kien thu nhdt cho rdng, hogt dpng 

dieu tta bat dau tii giai doan xdc mmh td 

giac, tin bao v l tdi pham, do vdy, cac bien 

ban ve hogt ddng xdc minh ttong giai doan 

nay phai ehuyen theo dung thdi hgn (05 

ngay hoac 15 ngay sau khi tbu thdp) cho 

Vien kiem sdt de nghien eiiu. 

Y kien thie hai cho rdng, boat ddng dieu 

tra bat dau tii khi ed quyet dinh khdi td, do 

vay, cae bien ban ttong giai doan xdc minh 

khdng nhdt thiet phdi chuyen eho Vifn 

kiem sat theo thdi hgn neu tten (ngoai tru 

cae tai lieu de xem xet phe chudn). 

Nhu vgy, sy mau thudn eua bai y kien 

tten xudt phat tii each hieu khac nhau cua 

npi ham "hogt dpng dieu tta". Xoay quanh 

ndi hdm nay, ttong hf thdng ly ludn ciing 

cdn nhieu y kien chua thdng nhdt. 

Trong khoa hpc phap ly Vift Nam, tdn 

tgi cdc nhdn thuc khde nhau ve hogt ddng 

dieu tta; Tu dien Luat hpe giai thich rang: 

"Dieu tta Id edng tdc ttong td tung hinh sy 

dupe tien bdnh nham xdc dinh sy that cua 

vy an mdt each khach quan, toan difn vd 

day du". 

Cdch hieu phd bien hien nay cho rdng: 

Dieu tta la hogt ddng cua Co quan dilu tta 

ttong dieu tta vu an hinh sy. Theo each 

hieu nay, dieu tta la tdng hop tat cd cdc 

hanh vi thyc hien ttong giai doan dilu tta 

vd do mgt Co quan dieu tta thuc hien. Vi 

du: Trong cudn "Tun hieu Iuat td tmg hinh 

sy", mpt nhdm tac gid cung thdng nhit gidi 

thich rang: "Dieu tta la mpt giai doan eua 

qua trinh td tung hinh sy, ttong dd Ca quan 

dieu tta dp dung cae bifn phdp do lugt td 

tung hinh sy quy dinh d l xdc dinh tdi pham 

va ngudi thyc hifn hdnh vi phgm tgi, Vien 

kiem sdt kiem sdt hogt ddng dieu tra, quyet 

dinh truy td bi can Idm eo sd eho viee xet 

xu cua Tda dn"; hogc "Dieu tta vu an hinh 

sy la mdt giai dogn td tyng hinh sy, ttong 

giai dogn nay, Co quan dieu tra dp dung 

mpi bien phap do BLTTHS quy dinh de 

xae dinh tdi pham vd ngudi phgm tdi". 

Cach hieu nay the hifn ranh gidi khdng 

rd rdng giua ehuc nang cua Ca quan dieu 

tta vdi hogt ddng dieu tta, ddng nhdt giai 

dogn dieu tta vdi hogt ddng dieu tta, eoi 

boat dpng dieu tta gdm mgi boat dpng td 

tung ttong giai doan dieu tta; nhin nhdn ve 

hogt ddng dieu tta mang tinh eye bd, phien 

difn, bd hep phgm vi hoat dpng dieu tta 

chi dupe tien hdnh ttong giai doan dieu fra 

vu dn hinh sy. Tren thye te, hogt ddng dieu 

tta dupe tien hanh ttong tat cd cdc giai 

dogn td tung hinh sy, dieu tta, truy td va 

xet xu vy an binh su vdi nhung muc dieh 

khac nhau de xdc dinh sy that khdch quan 

eua vu an. 

Hai vi du tten ciing chua phdi la dinh 

nghia boat dpng dieu tta ma la dinh nghTa 

cua giai doan dieu tta vu an hinh sy. Hay 

ndi diing hon do la dinh nghia ve boat 

ddng dieu tta cua Co quan dieu tta nen nd 

thieu tinh toan difn, ehua ndi len dupe tinh 

ban chdt vd ndi bam cua loai hogt ddng 

nay. Cach hieu nay cbi thua nhgn Co quan 

dilu tta la mpt chu the duy nhit cd thdm 

quyen dupe phep thyc hien cdc boat dpng 

dilu tta. Dieu ndy hodn toan mau thudn 

vdi quy dinh cua BLTTHS nam 2015 v l 

thim quyin thyc hien cac hogt ddng dilu 
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tta. Khodn 1 Dilu 65 BLTTHS nam 2003 

khi quy dinh thim quyen thu thgp chiing 

eii da cbi ro: "BQ tbu tiidp chiing cu, Co 

quan dilu tta, Vifn kiem sdt vd Tda an ed 

quyen trieu tap nhung ngudi biet ve vy an 

de hdi vd nghe hp tiinh bay ve nhiing vdn 

d l cd lien quan den vu dn, trung cdu giam 

dinh, tien bdnh kham xet, khdm nghifm vd 

eac boat ddng dieu fra khde theo quy dinh 

cua Bd ludt nay; yeu eau eo quan, td chuc, 

cd nhan eung cap tai lifu, do vdt, trinh bay 

nhiing tinh tiet Idm sdng td vu an". 

Cung ttong nhdm y kien ndy, cd cdch 

nhin nhan boat ddng dieu tta la tdng hap tii 

mdt sd hdnh vi dieu fra nhu; Kbdi td vu dn, 

khdi td hi can, tgm giii ngay ngudi ed ddu 

hifu phgm tdi, khdm xet..., chua phdn biet 

hogt ddng dieu tta vdi cae hogt dpng td 

tung hinh sy khac. 

Cdch hieu thu hai cho rdng, boat ddng 

dieu tta Id boat ddng cua Co quan dieu tta, 

Vifn Idem sdt vd Tda dn nhdm xdc dinh sy 

that khdch quan eua vy dn. Diem khde biet 

ldn nhat cua each hieu nay so vdi cdch 

hieu thii nhdt Id da nhin nhgn ehu the cua 

boat dpng dilu tta rdng ban. Tuy nhien, 

each hieu thii bai Igi nhdm ldn giua cae 

boat ddng eiia Co quan dieu tta vdi boat 

dpng dieu tra; giua chuc nang cua tung 

boat ddng dieu tta vdi chde nang cua cde 

Co quan dieu fra va Vifn kiem sat. 

Tren day, tdc gid neu vd pban tich mdt 

so lugn diem dS thdy rang ve mat ludt 

thyc dinh, d Vift Nam bifn nay chua cd 

mdt khai nifm phap Iy v l "boat ddng dilu 

tta" vd cung chua dupe gidi thieh chinh 

thuc bdi cde co quan cd thdm quyin. 

Trong quy dinh eua BLTTHS nam 2015, 

chua cd dieu ludt nao gidi thich hoae dinh 

nghTa ve boat ddng dieu tta. Mdt sd giai 

thieh khdng chinh thiie nhu da ndi tten 

day ehua du de cd mft nhdn thiic dung ve 

hoat ddng dilu tra. 

Mae du, boat ddng di^u tra da dupe 

eac CO quan tien hdnh td tyng binh sy 

thyc hien thudng xuyen trong eupe ddu 

tranh phdng, chdng tpi pham, nhung 

khoa bpc phdp ly vd thye ti ln hifn nay 

cd nhung nhan thiic khde nhau, chua 

thdng nhdt ve hogt dpng dieu tra, vdn cd 

sy nhdm ldn giiia cdc khdi niem dieu tta, 

thdm quyen dieu tta vy dn vd boat ddng 

dieu tta; giiia giai doan di6u tta vdi boat 

dgng dieu tta. Chinh vi vdy md vd tinh 

ddng nhdt boat ddng dieu tra vdi cdc boat 

dpng khde cua Co quan dilu tta, bd hep 

pham vi chu thi , pham vi thdi gian cua 

boat ddng dieu tra. 

Tu nhung phdn tich tten eho thdy, 

trong qud trinh chiing minh tgi pham, 

dieu ddu tien can phdi xdc dinh dupe Id sy 

viec cd hay khdng cd ddu hifu tdi pham, 

cd tdi hay khdng cd tdi, diSu do phai dupe 

xae dinh trong giai doan gidi quyet td 

gidc, tin bao ve tdi phgm. Vi vdy, hogt 

dpng xde minh, thu thdp chiing cu ttong 

giai doan gidi quyet td gidc, tin bdo ve tpi 

pham la vd eung quan frpng de ddm bdo 

khdng bd Ipt tpi phgm, khdng ldm oan 

ngudi vd tdi, nen Vien kiem sdt phdi kip 

thdi tiep can cdc tdi lifu do Co quan dieu 

tra thyc bifn tbu thap ngay tii giai doan 

xdc minh td giae, tin bdo ve tdi phgm; dd 

ciing Id mue dich ma nhd lam ludt hudng 

tdi khi xdy dyng khodn 5 Dieu 88 

BLTTHS nam 20 i5 .n 
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