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L Dat van d€: 

Bao hiem tha't nghiSp la che d6 bao hiem ngan 
han nham bii dap mot phan thu nhap cho ngu'di lao 
ddng khi bi cha'm dift quan he lao ddng va quan 
trong hdn la thifc hi6n cac bien phap di difa ngifdi 
lao dong dd sdm trd lai lam viec. Bao hiem that 
nghiep difdc quy dinh Ian dau tien tai tai Luat Bao 
hi^m xa hoi nam 2006 va hien nay difdc quy dinh 
tai LuSt Viec lam nam 2013. Sau 10 nam trien khai 
chinh sach bao hiem that nghiep da gop phan on 
dinh cuoc sd'ng cho ngifdi lao ddng khi bi mat viec 
lam; d6ng thdi cung difa ra cac giai phap de ngu'di 
lao dong tai nhap thi trUdng lao ddng. Tuy nhien, 
phap luat ve bao hiem tha't nghiep cung bat dau 
bpc Ip nhCng han che. Bai viet danh gia thifc trang 
phap luat ve bao hid'm that nghiep va de xuat mot 
so kien nghi nham hoan thien phap luat ve bao 
hiem that nghiep. 

IL Noi dung: 
Ngay 16/11/2013, Qud'c hoi da thong qua Luat 

Viec lam, trong do cd npi dung ve chinh sach bao 
hiem thS't nghiep da lao ra khung phap ly kip 
thdi, tao dieu kien thuan Idi de ngu'di lao dong 
va ngifdi siJ dung lao dong trong vi6c tham gia 
bao hiem that nghiep, dSng thdi giup cho viec td' 
chiJc thtfc hien bao hi6'm tha't nghiep difdc thuSn 
Idi hdn. Ngay sau khi Luat Viec lam drfdc ban 
hanh, Chinh phu va cac Bp, ban, nganh da khan 
trifdng xay difng cac van ban hifdng din Luat 
Viec lam. Cd the ndi, cac quy dinh ve bao hiem 
that nghiep da gdp phan difa chinh sach bao hiem 
that nghiep "g^n" vdi cuoc so'ng; la "lu'didd"an 
toan khi ngifdi lao dong bi mat viec lam. 

1. ThUc trqng phap luat ve bao hiem thai 
nghiep 

Thii nha't, doi tUffng tham gia bao hiem that 
nghiep con han che. 

Dieu 43 khoan 1 Luat Viec lam 2013 quy dinh: 
"Do'i tifdng bat buoc tham gia bao hiem that 
nghiep: I. Ngifdi lao dong phai tham gia bao hiem 
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that nghiep khi lam viec theo hdp dong lao ddng 
hoac hdp dong lam viec nhif sau: a) Hdp dong lao 
dong hoac hdp dong lam viec khdng xac dinh thdi 
ban; b) Hdp dong lao ddng hoac hdp d6ng lam 
vi6c xac dinh thdi ban; c) Hdp dong lao dong theo 
mua vu hoac theo mot cong vi6c nha't dinh cd thdi 
hantCfdu 03 thang den du'di 12thang". Cung theo 
bao cao cua Cue Viec lam (Bp Lao dong - Thifdng 
binh va Xa hoi), so' ngu'di tham gia BHTN dang 
tang dan qua cac nam, nha't la tu" khi LuSt Viec 
lam cd hieu Itfc vao nam 2015. Nam 2009, chi cd 
5,9 triSu ngu'di tham gia BHTN thi nam 2015, so 
ngu'di tham gia BHTN tang len 10,3 trieu ngifdi, 
tang 173% so vdi nam 2009; nam 2018, ca nifdccd 
12,68 tri6u ngu'di tham gia BHTN vdi so' thu 
15.531 ty dong, dat 101,1% ke hoach Thu trfdng 
Chinh phu giao, chiem khoang 26,2 life lufdng lao 
ddng trong dd tuoi'. 

Nhif vSy, cac do'i tu'dng 1̂  can bd, edng chiJc, 
ngifdi lam vi^c trong life lu'dng vu trang; ngifdi 
giao ke't hdp dong lao ddng du'di 03 thang hay cac 
dd̂ i tifdng la ngu'di lao ddng thudc khu vtfc phi 
chinh thu'c khdng thudc dd'i tifdng tham gia bao 
hiem thS't nghidp. Trong khi do, tai Viet Nam, 
tinh den cud'i nam 2017, ti le lao ddng khu vrfc 
phi chinh thu'c- chiem 57,2% - tifdng du'dng hdn 
18 tridu ngifdi^. Dieu nay khien cho khd'i lao ddng 
phi chinh thiJc thie'u sif bao ve cua xa hoi, cua 
phap luat, cung nhu" ban ch6' sif dam bao cac 
quyen tai ndi lam viec va dieu kien lao ddng tbda 
dang. Mac dil viec quy dinh nhif hien hanh cung 
cd diem tich cUc la nhifng do'i tu'dng bat buoc 
tham gia la cac dd'i tu'dng it bj that nghiep hdn so 
vdi ngu'di lao ddng trong khu vifc phi chinh thtfc. 
Tit dd, viec dam bao quan ly Quy Bao hiem that 
nghiep cung thuan Idi hdn. Tuy nhien, de xet den 
nguyen tSc cdng bang trong che' dp bao hiem that 
nghiep nay thi viec quy dinh nh\i hien hanh vSn 
can difdc xem xet d6' tang dien tie'p can dd'i tifdng 
ap dung. 

Hai la, cac che do trong bdo hiem thd't nghiep 
mdi tap trung nhiiu vdo chi trd tra ca'p that 
nghiep md han chi'trong viec dao tao nghi. 

Theo quy dinh tai Dieu 42 Luat Viec lam 2013 
thi cac che dp bao hiem tha't nghiep dang trien 

khai bao gom: (i) Hd trd dao tao, boi du'dng, nang 
cao trinh dp ky nang nghe de duy tri viec lam cho 
ngifdi lao ddng; (ii) Trd ca'p that nghiep; (iii) Hd 
trd tif va'n, gidi thidu viec lam; (iv) Hd trd hoc 
nghe. Trong 04 che' dd bao hiem tha't nghiep ma 
Luat de cap thi Trd cap tha't nghiep ve ban chS't 
la giai phap bu dap tarn thdi, giai quyet phan 
ngon cua van dl thft nghiep. Trong khi dd, Hd 
trd hpc nghe mdi la giai quy^tph^n gd'c, giiip cho 
ngu'di lao ddng nhanh chdng cd du'dc cdng viec 
mdi. Hai giai phap nay cung chinh la hinh anh 
cho "con ca" hay cho "can cau ca" ma chiing ta 
van thifdng du'dc d^ cSp khi mud'n giiip mdt ngifdi 
dang khd khan. Tuy nhien, giai doan 2010-2016, 
chi cd 89.375 ngu'di difdc hd trd hpc nghe trong 
tong so' 2.912.123 ngifdi difdc tu" va'n gidi thieu 
viec lam (chi6'm ty 16 3.07%) va 2.949.249 ngu'di 
cd quye't dinh hifdng trd cap that nghiep hang 
thang (chi6'm t^ Id 3.03%)''. Dieu nay phan anh 
thu'c te la ngifdi lao ddng hi ma't viec lam chifa 
"man ma" vdi miJc hd trd hoc nghe, hay dung 
hdn la viec hd trd hpc nghe chtfa mang lai hieu 
qua vdi hp. Thie'l nghi, phap luat ve bdo hi^m 
that nghiep can can nhac miJc hd trp vat chat, che 
dp hpc nghe dd'i vdi lao ddng tha't nghidp de che 
dp nay that sif la bidn phap cd't ye'u de giai quye't 
tha't nghiep. 

Ba la, quy dinh phap luat ve bdo hiem thd't 
nghiep dang guy dinh che do hudng di'n ngudi lao 
dong md chUa chu trong vdo dam bdo moi quan hS 
duy tri viic lam giUa ngudi SM" dung lao ddng vdi 
ngUdi lao dong. 

Che'bd bao hiem that nghiep bao gom04chd' 
dp, tuy nhien, chi cd duy nha't Chd' dp hd trd dao 
tao, boi difdng, nSng cao trinh dp ky nang nghe 
de duy tri vide lam cho ngifdi lao ddng la chd' dd 
hifdng tdi ngifdi su" dung lao ddng. De' difdc nhain 
kinh phi hd trd theo che' dp nay, doanh nghiep can 
dap iJng du cac dieu kidn bao gom: (i) Ddng du 
bao hi^m tha't nghiep theo quy dinh tai Khoan 2 
Dieu 44 Luat Vide l^ra hdn tuc tif dii 12 thang trd 
len tinh de'n thang liln trifdc cua thang de nghi 
hd trd kinh phi dao tao, b^i difdng, nang cao trinh 
do ky nang nghe de duy tri viec lam cho ngifdi 
lao ddng hoac de'n thang cua ngay de nghi hd trd 
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kinh phi de dao tao, h6i difdng, nang cao trinh dp 
ky nang nghe de duy tn vide lam cho ngu'di lao 
ddng ne'u ngu'di su' dung lao ddng da ddng bao 
hiem that nghiep cua thang dd; (ii) Gap khd khan 
do suy giam kinh td' hoac vi ly do bat khd khang 
buoc phdi thay doi cd cau hoac cdng nghd sdn 
xua't, kinh doanh va d in 66'n nguy cd phai cat 
gidm sd' lao ddng hien cd tif 30% hoac tif 50 lao 
ddng trd len dd'i vdi ngifdi sî  dung lao ddng cd su" 
dung tif 300 lao ddng trd xud'ng va tijf 100 lao 
ddng trd len dd'i vdi ngu'di siJ dung lao ddng cd sijf 
dung tren 300 lao ddng, khdng k^ lao ddng giao 
kd't hdp d6ng lao ddng vdi thdi ban difdi 03 thang; 
(iii) Khdng du kinh phi de td chiJc dao tao, boi 
du'dng, nang cao trinh do ky nang nghe cho ngu'di 
lao ddng du'dc xac dinh thdng qua bao cao san 
xua t̂, kinh doanh cua nam tru'dc thdi diem de nghi 
hd trd ma bi Id cd xac nhan cua cd quan thud'; (iv) 
Cd phtfdng an dao tao, boi du'dng, nang cao trinh 
dd ky nang nghe va duy tn viec lam du'dc cd quan 
nha nifdc cd th^m quyen phe duydt. 

Trong cac dieu kien neu tren, dieu kien thu" 
nhat khdng chi rd dieu kien bat buoc ddng bao 
hiem th^t nghiep day du phai bao gom viec ddng 
bdo hiem thS't nghiep cho toan bp ngu'di lao ddng 
hay chi la phan Idn ngifdi lao ddng trong doanh 
nghiep do. Trifdng hdp cd mdt so' ngu'di lao ddng 
mdi ky hdp dong lao ddng, hoac hdp dong chifa 
du 12 thang lam viec, ddng thdi ngifdi sit dung 
chu'a ddng du bao hiem tha't nghiep cho 12 thang 
cho nhdm lao ddng nay thi viec xem xet cho 
hu'dng che dp nay dd'i vdi ngu'di sd dung lao ddng 
se du'dc thifc hien nhif the nao. 

Bo'n la, viec dp dung che tdi doi vdi cdc hanh 
vi gian Idn, tron dong bao hiem that nghiip van 
con han che, viec dp dung vd xvc ly hinh .^u con 
thie'u mac dit dd cd quy dinh. 

Bp luat Hinh sif nam 2015, sifa dd'i, bo sung 
nam 2017 cd hidu life thi hanh tif ngay 
01/01/2018 da ghi nhan cac tdi danh Hen quan 
de'n vi pham ve nghTa vu ddng bao hiem tha't 
nghiep bao gom: Dieu 214. Tdi gian ISn bao 
hi^m xa hoi, bdo hiem thS't nghiep va Dieu 216. 
Tdi trd'n ddng bao hiem xa hoi, bdo hiem y te, 
bao hia'm tbS't nghiep cho ngifdi lao ddng. Dieu 

nay khang dinh hanh vi gian Ian, trd'n ddng bao 
hiem xa hdi la hanh vi nguy hiem cho xa hdi va 
can phai trifng tri bang hinh phat trong phap luat 
hinh sif. Tuy nhien, ke tit thdi diem Bd luat cd 
hieu lu'c de'n nay, chu'a cd ba't ky mdt doanh 
nghiep nao bi khdi to' ve tdi danh trd'n ddng bao 
hiem tha't nghiep, dia cho nganh Bao hiem xa hdi 
da chuy^n sang cd quan dieu tra g^n 200 hd sd 
doanh nghiep cd hanh vi theo tdi danh quy dinh. 
Viec cham tre nay xua't phat tCf viec quy dinh 
hifdng dan chu'a difdc thd'ng nhS't ban hanh tif Bao 
hiem xa hdi Vidt Nam, Tda an nhan dan td'i cao 
va Vien kiem sat nhan dan td'i cao. Dieu nay gay 
anh hu'dng triXc tid'p de'n quy^n Idi cua ngifdi lao 
ddng bi mS't viec lam tai khdng chi doanh nghiep 
bi nd bao hiem tha't nghiep ma con gay tarn ly 
ba't an cho chinh nhiJng ngifdi lao ddng d cac 
doanh nghidp khac. 

2. Mot so'kien nghi hoan thien phap luat ve 
bdo hiem that nghiep d Vi$t Nam 

Bao hiem thS't nghidp difdc cdi each mdt each 
toan dien. Nghien ci?u siJa doi, hoan thidn chinh 
sach bao hid'm tha't nghiep, chu trpng khdng chi 
cac giai phap xu" ly hSu qua thdng qua viec chi ha 
trd cap tha't nghiep, dao tao dap iJng yeu clu cua 
cdng viec mdi, gidi thieu viec lam ma cin chii y 
tbda dang de'n cac gidi phap phdng ngijfa, giam 
thid'u tinh trang thS't nghiep thdng qua viec hd ttd 
doanh nghiep duy tri san xuS't, kinh doanh, bao 
dam viec lam cho ngifdi lao ddng; d^y nhanh qua 
trinh gia tang sd' lao ddng tham gia bao hi^m that 
nghiep trong khu vifc phi chinh thu'c; ngan chan 
tinh trang gian Ian, true Idi ehinh sach bdo hiem 
tha't nghiep. Dong thdi, phai trien khai cd hieu 
qua cac chinh sach bao hiem that nghiep, phat 
huy day du cac chtfc nang cua bao hiem that 
nghidp, bao dam bao hiem tha't nghiep that si/ la 
cdng cu quan ly thi tn/dng lao ddng. 

Vi mdt trong nhifng he qua eua n^n kinh td'thi 
tnfdng la that nghiep, nen khdng thd' xda bd tha't 
nghidp ma chi cd th^ tim each kiem soat no d mdt 
ti le thich hdp de khdng anh hifdng xa'u dd'n phat 
trid'n kinh te' va d'n dinh xa hdi. Dj^i, t,x 

^ • • '^u nay cuns 
the hien trong quan diem chi dao, cung nh 
so'dinh hifdng tai Nghi quyet sd'28 Kgi ngj,' ,*' 
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thiJ Bay Ban Chap hanh Trung tfdng Khoa XII 
nam 2018 ve cai each chinh sach bdo hiem xa 
hdi. Theo do, "s^a doi, bd sung chinh sach bdo 
hid'm that nghiep, chinh sach vi6c lam theo hifdng 
hd trd doanh nghiep va ngifdi lao ddng duy tri 
viec lam, bdo ddm quyln Idi chinh dang ciia 
doanh nghiep va ngu'di lao ddng, khac phuc tinh 
trang gian Ian, true Idi bao hid'm that nghiep. 
Trong bai vie't nay, tac gid cung du'a ra mdt sd 
gidi phap hoan thien ph^p ludt ve bao hiem tbS't 
nghidp: 

Mot Id, md rang do'i titang tham gia bdo hiem 
that nghiep. 

LuSt Viec lam can bo sung quy dinh ve dd̂ i 
tu'dng nt nguyen tham gia bao hiem tha't nghiep 
ben canh cac dd'i tu'dng bat bude dang difdc ghi 
nhan de dap iJng nhu cau eua khdng it ngifdi lao 
ddng d Viet Nam. Cd the ddn eu" cac nhdm ngifdi 
lao ddng trong linh vifc ndng, lam, ngifnghidpcd 
th^ ddng bdo hi^ra xa hdi tif nguydn thdng qua 
cac hdp tdc xa tai dia phifdng ndi hp cif trii. Viec 
can ci? cham diJt lao ddng dd'i vdi nhdm nay cd 
the difa vao xac nhan cua dia phifdng ve eac ly do 
khach quan anh hifdng de'n qua trinh sdn xuat 
ndng, ISm, ngif nghiep. Vl thdi gian ddng va mifc 
hifdng CO the ap dung tifdng ttf bdo hiem tif 
nguydn bat buoc. 

Hai Id. can chu trong chi'do hoc nghi do'i vdi 
ngUdi lao dong mat viec lam. 

Hien nay, thdi gian hd trd hpc nghe difdc quy 
dinh td'i da khdng qua 06 thang. Ngu'di lao ddng 
cd tdm ly chi mud'n hpc nhilng nghe ddn gian, dd 

hoc tap va lam viec dd' tan dung khoang thdi gian 
khdng phdi chi tra chi phi hpc nghe. Dd'i vdi 
nhffng nganh nghe cd trinh dp cao, dap ifng du'dc 
nhu cau cua thi tru'dng lao ddng, doi hdi phai 
trang bi nhieu kien thtfc hdn, thdi gian hpc dai 
hdn va phai chi tra tien cho thdi gian vu'dt qua 
thdi gian td'i da difdc hu'dng hd trd, do dd ngffdi 
lao ddong cd xu hifdng khdng mud'n hpc do kha 
nang tai chinh khdng du do khdng cd thu nhap, 
dieu nay lam cho chinh sach hd trd hoc nghi gan 
nhrftrd ndn khdng cd y nghia. Cd the khac phuc 
tinh trang nay bang each bd quy dinh ve td'i da 06 
thang hu'dng hd trd, nen siJa doi thdi gian hffdng 
hd trd hpc nghe phil hpp vdi nganh nghe de ngtfdi 
lao ddng de dang hdn trong viec quye't dinh, lû a 
chpn nganh nghe theo hpc phil hdp vdi kha nang, 
mong mud'n cua hp. 

Ba id, bo sung quy dinh hUdng ddn dp dung che 
tdi hinh su doi vdi cdc hanh vi trd'n dong, gian Idn 
bdo hiem thd't nghiip. 

Dd'i vdi hanh vi trd'n ddng bao hi^m tha't 
nghiep cua doanh nghidp thifc cha't da du'dc cac 
cd quan bao hiem xa hdi khdi kien dan sif trifdc 
khi Bd luat Hinh sif mdi cd hieu life dien ra tai 
nhieu dia phu'dng. Day la hanh vi du'dc hinh sit 
hda, tuy nhien cac ye'u td'ca'uthanh tdi pham deu 
rd rang. Do dd, theo y kie'n tac gid, can hu'dng 
dan viec giai quye't cac vu an hinh sif ve tdi pham 
trong bao hiem tha't nghiep theo thu tuc to' tung 
rut gpn. Bi vu an nhanh chdng difdc thi hanh 
nham bude doanh nghidp thUc hien nghia vu ddng 
bdo hilm thS't nghidp eua minh • 

TAI LIEU TRICH DAN VA THAM KHAO: 
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lam nghiip, thuy sdn vd trong hd ndng nghiep, Idm nghiep, thdy sdn cd ddng kikinh doanh, thudc mdt trong ton 
nhdm sau: (i) lao ddng gia dinh khdng duac hifdng luong, hudng cong; (U) ngUdi chi cia ca sd, lao ddng tiC lAm 
trong khu vUc phi chinh thiic; va (iii) ngUdi lam cdng an li/ang khdng duac k^ hap dSng lao ddng hoac dUOc ky 
hop ddng CO thdi han nhiMg khdng duac ca sd tuyen dung dong bdo hiim xd hdi theo hinh thifc hdi buoc; (iv) xd 
vien hap tdcxd khdng ddng bdo hiim xd hdi bat buoc". http://gso.gov.vn/ 
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