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XAC DINH TUOI CUA NGUOI Bl BUOC TOI, 
NGu6lB! HAI LA NGUOI DU6l 18 TUOI 

DINH VAN QUE* 

Tom tdt: Khi ap dyng Diflu 417 Bp lu ît To tyng hinh sy nam 2015 
v^ xac dinh tuoi cua ngudi bi bupc toi, ngudi bi hai la ngudi dudi 18 
tuM va hvdng dan cua Thflng tu lien tich s6 06 ngay 21/6/2018 cua 
Vifln Uem sat nhan ddn toi cao, Toa an nhan dan toi cao, B$ Cdng 
an, Bd Lao dong - Thuang binh va Xa hoi con co diem chua phii hpp. 
Bai viet nay tac gia phdn tich lam rd quy dinh trong vi^c xac dinh tudi 
ciia ngirdi bi budc tpi va ngirdi bi hai la ngirdi dudi 18 tudi de dam 
bao diing nguySn tac xu ly dhi vdi ngirdi pham tdi dvdi 18 tuSi. 

Tie khoa: Nguai bi bupc tpi, nguai bi hgi la nguai duai 18 tuoi. 
Ngdy nhgn bdi: 09/01/2019; ngdy bien tgp xong: 10/01/2019; ngdy duyet bdi: 

10/01/2019 

Theo quy dinh tai Diflu 417 Bp ludt Td 
tyng hinh sy nam 2015 thi: 

1. Viflc xdc dinh tufli ciia ngudi bi budc 
tpi, nguoi bi hgi la ngudi dudi 18 Moi do 
CO quan co thdra quyfln tifln hanh td tyng 
thyc hifln theo quy dinh cua phap Mat. 

2. Tmong hpp da dp dyng cac bifln 
phap hpp phap md van khflng xdc dinh 
dupe ehinh xac thi ngay, thang, nam sinh 
ciia hp dupe xae dinh: 

a) Tmong hpp xac dinh dupe thang 
nhung khong xac dinh dupe ngay tiii ldy 
ngay cudi cung cua thang do ldm ngdy sinh. 

b) Tmong hpp xae dinh dupe quy 
nhung khong xde dinh dupe ngdy, thang 
thi ldy ngay cufli ciing cua thdng cufli cung 
frong quy dfl lam ngdy, thang sinh. 

c) Trucmg hop xdc dinh dupe nua ciia 
ndra nhung khong xac dinh dupe ngay, 
thang thi lay ngdy cufli cung cua thdng 
cufli cung ttong niia nam do lam ngay, 
thang sinh. 

d) Tmong hop xae dinh duoc nam 
nhung khflng xac dinh dupe ngay, thang 
thi lay ngay cudi cung eua thdng cufli cung 
frong nam do lam ngay, thdng sinh. 

3. Tmdng hpp khflng xac dinh dupe 
nara sinh thi phai tifln hdnh giam dinh dfl 
xac dinh tudi. 

Ddy la quy dinh mdi so vdi Bp ludt Tfl 
tung hiiih sy nam 2003 va co nMflu npi 

*Nguy6n Chanh toa hinh st/- Tda an nhan 
dan tdi cao. 
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dung khac vdi Thflng tu lifln tich sd 
01/20U/TTLT-VKSTC-TANDTC-BCA-
BTP-BLDTBXH ngay 12/7/2011 cua Vifln 
kiflm sdt nhan ddn tfli cao, Toa an nhan dan 
tfli cao, Bp Cflng an, Bfl Lao dpng - Thuong 
bmh va Xa hfli, huflng ddn thi hanh rapt so 
quy dinh ciia Bd Mat To tyng hinh sy dfli 
vdi ngucfi tham gia td tung la nguoi chua 
thanh men (viet tat la TTLT sfl 01/2011). 
Do dd, ngay 21/6/2018, Vifln kiflm sat 
nhan ddn tfli cao, Tda an nhdn dan tdi cao, 
Bfl Cflng an, Bp Lao dpng - Thuong binh vd 
Xa hdi da ban hanh Thdng M lifln tich sd 
06/2018/TTLT/VKSNDTC-TANDTC-
BCA-BLDTBXH vfl phfli hpp thue Men 
mpt sfl quy dinh cua Bfl Mat Tfl tung hinh 
sy ve thii tuc td tyng dfli vdi nguoi duoi 18 
ttifli (viflt tit la TTLT sfl 06/2018) dfl thay 
thfl TTLT sfl 01/2011 cho phii hpp vdi Diflu 
417 Bd Mat Tfl ttang hinh sy nam 2015. 

Theo quy dinh tai Diflu 6 TTLT sfl 
06/2018 thi: 

1. Viflc xdc dinh Mdi cua ngudi bi bupc 
tpi, nguoi bi hgi duoi 18 tudi can ed vdo 
mdt tiong cdc giay td, tai lieu sau: 

a) Gidy chiing sinh; 
b) Giay khai sinh; 

c) Chiing rainh nhan dan; 
d) The can cudc cflng dan; 

d) Sfl hd khau; 
e) Hp chiflu. 
2. Tmong hpp cae gidy td, tai lieu nflu 

tgi khodn 1 Diflu nay co mdu thuan, 
khflng ro rang hoac khong cd giay td, tdi 
lieu nay thi ca quan cfl tham quyfln tifln 
hanh to tung, ngudi eo thdm quyfln tien 
hdnh tfl tyng phdi phfli hop vdi gia dinh, 
ngudi dai difln, ngudi thdn thich, nha 
tmdng, Doan thanh nifln Cong san Hd 
Chi Minh hoac tfl chiic, ca nhdn khdc cd 

lifln quan noi ngudi dudi 18 Moi hpc tap, 
lao dpng, sinh hogt trong viflc hdi, ldy ldi 
khai, xdc minh lam ro mau thudn hoac tim 
cac gidy td, tai lieu khae cfl gia tri chirng 
minh vfl Mfli cua ngudi do. 

Tmong hpp da ap dung cac bifln phap 
hpp phdp nhung chi xac dinh dupe khoang 
thdi gian thang, quy, nua ddu hoac nua 
cudi cua ndm hogc nam sinh thi tuy timg 
tmomg hpp cu thfl can can cir khoan 2 Diflu 
417 Bp Mat Tfl tyng hinh sy nara 2015 dfl 
xac dinh tufli cua hp. 

3. Tmong hpp kflt qua giam dinh tuoi 
chi xdc dinh dupe khoang dp Mfli cua 
ngudi bi bupc tpi, ngudi bi hai thi ca quan 
CO thara quyfln tifln hanh td tung, ngudi cfl 
thara quyfln tifln hanh to tung ldy tudi thdp 
nhdt trong khoang dp Mdi da xac dinh 
dupe dfl xac dinh Mfli ciia hp. 

Vi dy: Kflt Man giara dinh A co dp Moi 
trong khoang M 13 Mfli 6 thdng dfln 14 
tufli 2 thang thi xdc dinh Mfli ciia A la 13 
Mfli 6 thang. 

Ndi dung cua quy dinh tgi Diflu 417 
Bd Mat Td tung hinh su nam 2015 cung 
nhu TTLT sd 06/2018 ehi phii hop doi 
vdi ngudi bi bupc tpi con dfli vdi ngudi 
bi hai thi quy dinh nhu vdy khflng phu 
hpp vdi nguyfln tae "eo lpi cho ngudi 
phgm tpi". 

Ddi vdi nguoi bi hai ma xac dinh Mfli 
theo quy dinh ciia Dieu 417 Bp Mat Td 
tyng hinh sy nam 2015 va TTLT sfl 
06/2018 thi lai khdng eo loi cho ngudi 
phgm tpi. Bdi le, Mfli cua nguoi bi hgi 
cang nho bao nhiflu thi ngudi bi bupc tpi 
eang hi bdt lpi bay nhieu, thdm chi cfl 
tmdng hpp le ra ngudi phgm tfli khdng 
phdi chiu ttach nhiflm hinh su hogc neu ed 
chiu tiach nhiera hinh sy thi ciing chi chiu 
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tiach nhiflm hinh sy ddi voi tpi nhe hon, 
nhung vi each tinh Moi cua nguoi bi hgi 
nhu Diflu 417 Bd Mat Tfl tyng hinh sy nam 
2015 vd TTLT s6 06/2018 nfln hp lai cMu 
tidch nhiem hinh su. Vi dy: Dang le tii tdi 
"giao cdu vdi nguoi duoi 16 Moi" thi co 
thfl lai bi kflt tpi hiflp ddm vi ngudi bi hgi 
chua dfln 13 Mdi. Dfli voi cac tinh tiflt Id 
ddu hiflu dinh khung hinh phgt ciing vdy, 
nhu mpt sfl tmong hpp le ra ngudi pham 
tpi khong bi dp dyng tinh tiflt "pham tpi 
dfli voi nguoi duoi 18 Mfli hoac pham tpi 
dfli voi nguoi duoi 16 Moi" tM lgi ap dyng 
tinh tiflt pham tfli nay. 

Tmdc ddy, TTLT sflOl/2011 huong ddn 
thi hanh quy dinh vfl each xae dinh tuoi 
cua ngudi bi hai la ngudi chua thanh nien 
tai Diflu 12 nhu sau: 

Tmong hpp da dp dyng cac bifln phdp 
hpp phap ma vdn khflng xac dinh dupe 
chinh xac ngay, thang, nam sinh cua ngudi 
bi hai la ngudi chua thanh nien thi tudi ciia 
hp dupe xac dinh nhu sau: 

1. Tmong hpp xdc dinh thang sinh cy 
thfl, nhung khong xac dinh dupe ngay 
sinh ttong thang do thi lay ngay miing 
mpt cua thang dfl lam ngay sinh; 

2. Tmcmg hpp xdc dinh dupe quy cy thfl 
cua ndm, nhung khflng xac dinh dupe 
ngay thang nao tiong quy do thi ldy ngay 
mung rapt ciia thdng dau cua quy do Idra 
ngdy sinh; 

3. Tmong hop xdc dinh dupe cy thfl nua 
dau nam hay nira cufli nam, nhung khflng 
xac dinh dupe ngay thang nao ttong mia 
dau nam hoae nira cudi nam do thi ldy 

1. Dieu 12 TTLT so OIQOllTTLT-VKSTC-TANDTC-
BCA-BTP-BLDTBXH ciia Vi?n kigm sat nhan dan t6i cao, 
Tda in nhan dan toi cao, B$ Cong an, 89 Lao dong -
Thuong binh va xa hgi ngay 12/7/201!, 

ngay mimg mpt thang Giflng hogc ngay 
miiag rapt thang Bdy tuang iing cua nam 
do lam ngay sinh; 

4. Tmdng hpp xac dinh dupe nam sinh 
ey thfl nhung khong xac dinh dupe ngay 
thang sinh tM ldy ngay mung mdt thang 
Giflng cua nam do lam ngay sinh . 

Nhung Men nay, theo quy dinh tgi 
Diflu 417 Bp Mat Tfl tung hinh sy nam 
2015 va TTLT sfl 06/2018 thi vipc xdc 
dinh tuoi ciia ngudi bi hai do co quan tifln 
hdnh td tung thyc hifln theo quy dinh ciia 
phap ludt. Truong hop da ap dung cae 
bifln phap hpp phap rad vdn khong xde 
dinh dupe chinh xdc ngay, thang, nam 
sinh ciia ngucd bi hgi dupe xdc dinh 
nhu sau: 

1. Tmcmg hpp xac dinh dupe thdng 
sinh cy thfl nhung khong xac dinh dupe 
ngdy thi ttong thdng dfl ldy ngay cuoi 
cung cua thang do lam ngay sinh ciia 
ngudi bi hgi. 

2. Tmcmg hpp xac dinh duoc quy cu 
thfl cua nam, nhung khdng xac dinh duoc 
ngay thang nao trong quy do thi lay ngay 
cufli ciing cua thdng cuoi cung ttong quy 
do lam ngay sinh cua ngudi bi hai; 

3. Tmdng hop xdc dinh dupe cy thfl nda 
dau nam hay nua cudi nam, nhung khong 
xac dinh dupe ngay thang nao ttong nua 
dau nam hoac nua cudi nam dfl thi ldy 
ngdy 30 thang 6 hogc ngay 31 thang 12 
tuong img ciia nam dfl lam ngay sinh cua 
ngudi bi hai; 

4. Tmcmg hop xac dinh dupe nam smh 
cu thfl nhung khflng xdc dinh dupe ngay 
thang sinh eua bi can, hi cao thi lay ngay 
31 thang 12 cua nam do lam ngay sinh cua 
ngudi bi hai. 

(Xem tiep trang- 59) 
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