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BAN VE HOAT DONG KIEM SAT VIEC AP DUNG 
CAC BIEN PHAP b l i u IRA TO TUNG DAC BIET 

NGUYEN XUAN HUdNG* 

Tdm tat: Kiem sdt ch^t che viec ap dung cdc bifn phdp diiu tra 
to tung dac bift la ndi dung quan tr^ng nham bao dam cac quyen 
con ngudi, quyen cdng ddn trong to tung hinh sy. Bai viit nay, tac 
gia t^p trung ddnh gia nhirng khd khan, di xuat co* che thirc hifn 
vd Idem sat vifc dp dung bifn phap dieu tra nay trong thuc tien. 

Tie khda: Bien phdp dieu tra td tung ddc biit; ghi dm, ghi hinh bi mat; nghe diin thogi 
bi mgi; thu thgp bi mat die lieu dien tie. 

Ngdy nhgn bdi: 23/10/2018; ngdy biin tap xong: 29/10/2018; ngdy duyet bdi: 
02/11/2018. 

1. Bifn phap dieu tra to tung dac bift 
va hoat d^ng kiem sat viec ap dung bifn 
phap dieu tra to tung dac biet 

Theo quy dinh tai Dieu 223 Bd luat Td 
tyng hinh sy (BLTTHS) ndm 2015, cac 
bien phap dieu tta td tyng dac bift gdm: 
Ghi am, ghi hinh bi mat; nghe difn thoai bi 
mat; thu thdp bi mat dir lieu dien tir. Trong 
dd, ghi dm bi mat la bien phap ghi Iai npi 
dung cua eupe trd chuyen, ttao ddi cua eac 
ddi tupng tinh nghi trong vy an vdi nhau; 
ghi lai cude ndi chuyf n giiia ddi tupng tmh 
nghi vdi ngudi td gidc tpi pham... Ghi hinh 
bi mat la bifn phdp ghi lai hinh anh ciia ddi 
tupng nghi vdn cd hanh vi pham tpi di 
ehiing minh, ldm ro dien biin, tinh ehdt eua 
hdnh vi pham tpi. Nghe dien thoai bi mat la 
bifn phdp nghe va ed the ghi lai ldi ndi ciia 
ddi tuong nghi vdn di bd sung chiing cii 

chiing minh hanh vi pham tdi eua ddi 
tupng nghi vdn. Bifn phap nghe difn thoai 
bi mat cd the ghi lai cupc ttao ddi, ban bac 
cua ddi tupng khi ehudn hi thyc hifn hanh 
vi pham tdi, cac bieu hien ttong qua trinh 
ciing nhu khi da thuc hien hanh vi pham 
tdi. Thu thdp bi mat dii lieu dien tir la thu 
thdp mdt each bi mat eae thdng tin dudi 
dang dien tu nhu: Ky hifu, chii viet, chii 
sd, hinh anh, dm thanh dupe tao ra, luu tru, 
truyen di bdi phuang tifn difn tir. Dir lifu 
difn tli cd the dupe ma hda, dupe an di bdi 
sy chu y cua ngudi dimg, nhdt la ddi vdi 
cae tpi pham sir dyng cdng nghf cao khi 
ngudi pham tdi thudng tim mpi caeh de 

*Tiin sT, Tradng khoa tdi pham hgc vi diiu 
tra tgi pham - Tradng Dai hgc Kiim sit Ha Ngi. 
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che giau nhixng thdng tin, tai lieu lien quan 
den hdnh vi pham tpi ciia minh. 

Vdi tinh ehdt Id nhiing quy dinh mdi, 
ldn dau tien dupe quy dinh d Vift Nam 
ttong mdt van ban td tyng, them vao dd, 
ddy la nhung bifn phdp dieu tta cd tinh 
chat nhay cam, khi thuc hien se cd the cd 
nhiing tae ddng ldn tdi cac quyen ca ban 
eiia eon ngudi, eiia cdng dan nen viee 
giam sat chat ehe ttong qud trinh ap dung 
cac bien phap diSu tta td tung dac bift la 
ndi dung quan ttpng nhdm bdo ddm cac 
quyen con ngudi, quyen eong ddn khdng 
bi xam pham ttong td tung hinh sy. Vi vdy, 
boat ddng kiem sat cua Vien kiem sat 
(VKS) ngay ttong qud trinh tien hdnh td 
tung ddng vai trd dae bift quan trpng. Mat 
khac, do tinh "dac biet" dd ma cac bifn 
phap dieu tta nay cung chi dupe trien khai 
ttong mpt sd loai tdi pham dac bift vdi 
pham vi dp dung tuang ddi ban che nhu: 
Cac tdi xdm pham an ninh qudc gia; tdi 
pham ve ma tiiy; tpi pham ve tham nhung; 
tpi khiing bd; tdi nia tien; tdi pham khde ed 
td chire thupc loai tdi pham dac bift 
nghiem ttpng'. 

Ddi vdi vifc dp dyng cdc bifn phdp 
dieu fra td tyng dae biet, VKS cd trdch 
nhiem kiem tta, xem xet, danh gid tinh 
chat, mifc dp cdn thiet phai ap dyng eac 
bien phdp dieu tta td tyng ddc biet hay 
khdng? Neu cd thi ap dyng bien phdp nao 
cho phu hpp, hieu qua ttong viee thu thap 
chiing cii de ed the ra quyet dinh phe 
chuan quyet dinh ap dyng bien phdp diiu 
tta td tyng dac biet mdt each kip thdi va 
chinh xdc nhat. Ngoai ra, VKS cdn cd 
ttaeh nhifm kiem sat de qua trinh dp dung 
cac bifn phap dieu tta td tung dac bift cua 

Co quan diiu tta (CQDT) phai hidn tiiii 
tiift d i quy dinh cua BLTTHS nam 2015. 
Theo dd, "quyit dinh dp dyng bien phap 
diiu tta td tyng dac bift phai dupe Vien 
tiTidng VKS eimg cdp phe chuan trudc khi 
thi hdnh"^, diiu dd cung ed nghia, niu 
VKS cung cdp khdng phe ehudn thi CQDT 
khdng dupe ap dung ede bifn phap nay. 
Day la mdt diem dac biet khac bift so vdi 
vifc CQDT dp dung cac bifn phdp dieu tra 
cdng khai theo td tung. Theo quy dinh tai 
Diiu 38 Quy che tam thdi cdng tac thuc 
hanh quyen edng td, kiem sat vife khdi td, 
diiu tta va truy td ban hanh kem theo 
Quyit dinh sd 03/QD-VKSTC ngay 
29/12/2017 ciia Vien tiirdng Vifn kiim sat 
nhan dan (VKSND) tdi cao (sau ddy viet 
tat la Quy che sd 03), trong hoat dpng 
kiem sat vifc ap dung bien phap dieu tta td 
tung dac bift, Kiem sat vien (KSV) can 
thyc hifn cac nhifm vy sau; 

Thie nhdt, kiem sat chat che nguyen tdc, 
can eii, dieu kifn, thdm quyen, trinh tu, thu 
tyc, thdi ban dp dyng bifn phdp dieu tta td 
tyng dac bift, vife sir dyng thdng tm, tdi 
lieu thu thdp dupe bang bifn phap diiu tra 
td tyng ddc bift. 

Thie hai, trudng hpp CQDT de nghi phe 
chuan dp dyng bifn phdp dieu tta td tyng 
dac biet thi KSV yeu cdu CQDT cung edp 
ddy du hd sa, tai lieu gui kem van bdn de 
nghi VKS phe chuan quyit dinh ap dyng 
bien phap diiu tta td tung dac biet. Sau khi 
nghien ciiu, KSV bdo eao, d i xudt Lanh 
dao dan vi, Lanh dao VKS xem xet, quyit 
dinh phe chuan hoac khdng phS ehudn 
quyet dinh dp dyng bien phap diiu tra td 
tyng dae bift. 

Thic ba, trudng hpp cd can cii vd xet 

1. Xem: Dieu 224 BLTTHS nam 2015 2 Xem. Khoan 3 Dieu 225 BLTTHS nam 2015. 
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thdy cdn tiiiet ma CQDT khdng ra quyet 
dinh dp dyng bifn phap dieu tta td tyng 
ddc biet thi KSV bao cao, de xuat Lanh 
dao dan vi, Lanh dao VKS ra van bdn yeu 
cau CQDT ra quyet dinh dp dyng bifn 
phap dieu tta td tyng dac biet; neu CQDT 
khdng thuc hifn thi Lanh dao VKS thuc 
Men quyen kien nghi theo quy dinh eua 
phap luat. 

Trudng hpp vy dn do CQDT edp huyen, 
CQDT qudn su khu vye thy ly, diiu tta ma 
cd can eii cdn phdi dp dyng bien phap dieu 
tra td tyng dae biet, nhung Thu trudng 
CQDT khdng di nghi Thu trudng CQDT 
cdp fren tryc tiep xem xet, quyet dinh dp 
dyng thi Vifn trudng VKSND cdp huyfn, 
Vifn trudng VKS qudn sy khu vyc ra van 
bdn yeu cau CQDT dang thy ly, dieu tta de 
nghi CQDT cap tten true tiep xem xet, 
quyet dinh dp dung; neu eo quan nay 
khdng thuc hifn thi bao eao, de xudt Vifn 
tnrdng VKS cap tten true tiep yeu cdu 
CQDT cdp tinh, CQDT quan sy cdp qudn 
khu xem xet, quyet dinh. 

Do ddy Id bifn phdp cdn dam bao tuyet 
ddi bi mat khi trien khai, do dd, fren thuc 
te, boat ddng kiem sdt chu yeu dupe thyc 
hien thdng qua kiem tta hd so, vifc kiem 
tta hd sa nay ed the giiip cho KSV biet ro 
dupe qua trinh thye hien thu tye, bifn phdp 
dp dyng, qua dd, thu thap eae vi pham tir 
viee nghien ciru hd so de cd co sd chde 
chan chimg minh vi pham la cd that. Ddi 
vdi vifc thu thdp, bdo qudn cdc chiing cii 
thu dupe tir dp dyng cae bien phap dieu tta 
td tyng dac bift, VKS phai kiem sat boat 
ddng nghifp vy, dam bdo tuan tbu cac 
nguyen tac nghifp vy dieu tta, vifc bdo 
quan chiing cir phdi ddm bdo ehdt lupng 
theo quy dinh cua phap luat. 

Vdi cac ehiing cii dac thu tdn tai d dang 
dm thanh, hinh anh, du lifu dien tir nen 

vifc thu thdp va bao qudn ciing phai tudn 
thii theo cac quy trinh het siic dac biet. 
Trudc tien, eae phuang tifn ghi am, ghi 
hinh bi mat, nghe dien thoai bi mat phdi 
dam bao ehdt lupng vd cd dd dn dinh cao. 
Ddi vdi am thanh thu dupe, phdi dii cac 
dieu kien ve am lupng, gidm thieu tdi da 
dp nhieu, dn, phdi cd cdn eir d6 khi gidm 
dinh xae dinh dupe van tdc, cudng dp, 
trudng dp, nhip cpng hudng, dm sae... Ddi 
vdi hinh dnh, VKS phdi kip thdi nhde nhd 
CQDT ddm bdo ehdt lupng hinh dnh, kich 
thude, dp rd net, gde quay... va dac biet, 
phai ddm bdo ve thdi lupng cua doan ghi 
dm, ghi hinh de thudn lpi ttong vifc so 
sdnh vdi cdc mdu so sdnh khi tien hanh 
gidm dinh. Ddi vdi vifc thu thap bi mat du 
lifu difn tli, can ddm bdo kiem sdt de 
khdng dinh du lieu Id cd that, tdn tai khach 
quan, cd ngudn gdc ro rang, khdng bj lam 
eho sai lech, bien dang, da dupe tim thay 
vd dang luu tten may tinh, dien thoai di 
dpng, mdy tmh bang, USB, d eiing di 
dpng, dia quang, email, website, dien todn 
ddm mdy, account (tdi khoan), nickname 
(bi danh) cua ddi tupng, server (may ehu) 
eiia nhd eung cdp dieh vu internet... Kiem 
sat ehat che de may tinh, may difn thoai, 
email, USB, dia CD/DVD, du lieu thu tir 
may ehu, ehan thu tten dudng truyen... 
phdi dupe ghi vao bien bdn, niem phong 
theo diing quy dinh, khdng bi tdc dpng lam 
thay ddi dii lieu ke tir khi thu giii hpp phap 
va khdng thi can thif p de thay ddi. 

Qud trinh phuc hdi dir lifu difn ttr phai 
dam bao viec phye hdi, tim kiem chi dupe 
thyc hifn tten ban sao; ket qua phye hdi, 
tim kiim phai chuyin sang dang cd the 
dpc, nghe hoac nhin dupe. Du lifu difn tir 
khi dupe thu thap, phye hdi va phan tich 
phdi cd y nghia trong viee xde dinh cd 
hay khdng ed hdnh vi pham tpi; thdi gian. 
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dia diem xdy ra vy vifc; phuang thiic, thii 
doan gdy dn; cdng cy, phuang tifn gdy 
dn; sd lupng, trinh dp eua ddi tupng tham 
gia gdy an, la ea sd quan trpng cho viee 
xay dung ke hoach dieu tta tdi pham, xde 
dinh chiing cir... Vi vay, phuc hdi, tim 
kiim du lieu Id boat dpng rdt quan trpng 
cdn phdi dupe thyc hifn va kiem sat mpt 
each chat che. 

2. Mdt sd kho khan, virdng mdc trong 
qua trinh ki lm sat vifc ap dung cac bifn 
phap dieu t ra to tung dac Met 

Bifn phdp dieu tta td tyng dac biet Id 
mpt quy dinh mdi trong BLTTHS nam 
2015 nen qua trinh dp dung gap phai mpt 
sd khd khan, vudng mac nhu sau: 

Thu nhdt, vi Id quy dinh mdi nen ea 
quan cd thdm quyen tien hanh td tyng, 
ngudi cd thdm quyen tien hanh td tyng cdn 
ehua thuc su quen vdi boat ddng tien hdnh 
cdc bifn phap dieu tta td tung dac biet; 
chua cd nhieu kinh nghiem ttong vifc thuc 
hifn va kiem sdt viec thye hifn cdc bifn 
phap nay. Khd khan nhdt cdn phai de cap 
la dac thu eiia bien phdp mang tinh ttinh 
sdt tir trude vdn da la nghifp vy bi mat. 
Cdng tdc frinh sdt la cdng tde dae thu cua 
ngdnh Cong an, ddc tnmg cua edng tac nay 
Id su bi mat ttong boat ddng dp dyng. Tuy 
nhien, khi da luat hda bang quy dinh cua 
BLTTHS ndm 2015 thi vifc ap dung cdc 
bifn phap nay phdi tudn thu theo diing 
frinh tu, thu tuc do BLTTHS nam 2015 
quy dinh, cung nhu tien hanh dudi su kiem 
tta, giam sat ciia mdt thiet che dac thu cd 
vai trd kiem sat la VKSND. Chinh vi vay, 
boat ddng dp dung ndy cdn phdi cd sy ddi 
mdi, khac biet so vdi dp dung eac bifn 
phdp trinh sat trudc kia. 

Thic hai, ngay 10/9/2012, Bd Cdng an, 
Bp Qudc phdng, Bd Tu phap, Bd Thdng 
tin va Truyen thdng, VKSND tdi cao, Tda 

dn nhdn ddn tdi cao da ban hanh Thdng tu 
lien tich so 10/2012/TTLT-BCA-BQP-
B T P - B T T T T - V K S N D T C - T A N D T C 
hudng ddn dp dyng quy dinh eua Bp luat 
Hinh sy (BLHS) v i mdt sd tdi pham ttong 
linh vye cdng nghe thdng tin vd vien thdng 
(gpi tat Id TTLT sd 10/2012), ttong do, 
khoan 2 Diiu 2 TTLT sd 10/2012 dua ra 
khai niem dir lieu thiet bi sd la hf dieu 
hdnh, phdn m i m iing dyng, thdng tin ehiia 
ttong thiit bi sd. Thdng tu lien tich sd 
10/2012 la can eu d i cdc ea quan cd thdm 
quyin tiin hanh td tyng dp dung xii ly cdc 
tpi pham quy dinh tai ede dieu: 224, 225, 
226, 226a, 226b Chuang XIX BLHS nam 
1999, sira ddi, bd sung nam 2009 (sau day 
gpi la BLHS nam 1999). Tuy nhien, TTLT 
sd 10/2012 la van bdn hudng dan dp dyng 
quy dinh ciia BLHS nam 1999 nen diem 
ban che eiia TTLT sd 10/2012 la nhiing 
quy dinh v i ehuyen hda nhung thdng tm, 
tai lifu dupe luu trir ttong eac phuang tifn 
dien hi thanh ehiing eii eua vy dn. Bd ludt 
Td tyng hinh sy nam 2015 va BLHS nam 
2015, sira ddi, bd sung nam 2017 (sau day 
gpi la BLHS nam 2015) da gidi quyet 
nhiing khd khan cho cdc ea quan tien hdnh 
td tung khi giai quyet van de ve vdt chimg, 
chiing cii ttong eac vy an cd sir dyng edng 
nghf thdng tin de thuc hien hanh vi pham 
tdi. Tai khoan 1 Diiu 99 BLTTHS nam 
2015 da quy dinh: "Dii tieu dien tii la ky 
hifu, chii viet, chii sd, hinh anh, am thanh 
hoac dang tuang tu dupe tao ra, luu trii, 
truyen di hoac nhdn dupe bdi phuang tien 
dien tir". Nhu vdy, hien nay van chua ed 
van bdn hudng dan cu the cdc quy dinh cua 
BLTTHS nam 2015 vi quy trinh thu tiidp, 
phye hdi, phdn tieh dtr lieu dien tir, do do, 
cung gdy khd khan khdng it cho cdc ca 
quan chiie nang, dae biet la lue lupng 
Canh sat phdng, chdng tdi pham su dung 
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cdng nghe cao d ca sd. 
Thu ba, vifc dp dyng cdc bien phdp 

dieu fra td tyng dac bift phdi ludn ddm bao 
edn bdng giua lpi ieh nha nude, yeu cdu 
ddu franh phdng, chdng tpi pham va yeu 
cdu bao vf quyen eon ngudi, quyen edng 
dan trong td tyng hinh su. Mac dii 
BLTTHS nam 2015 da quy djnh rdt chat 
ehe v i trinh ty, thu tyc, thdm quyen, thdi 
ban dp dyng cac bifn phdp ndy. Tuy nhien, 
tten thyc te, vifc ban khoan neu de xdy ra 
eac vi pham khi dp dyng bifn phap nay la 
hodn todn cd ca sd. Chii the kiem sat boat 
ddng nay Id VKSND va trye tiep la cae 
KSV ciing cdn phai rat nd lyc ttong viec 
ndng cao trinh dp, cap nhdt kien thiic mdi, 
tdng ket nit kinh nghifm de cd the thyc 
hifn tdt chuc ndng ciia minh ttong linh vyc 
dac thii nay. Vi vay, day thyc sy la mdt 
thach thiic khdng he nhd ttong qua trinh 
trien khai hoat ddng kiem sat. 

Thic tu, vifc ap dyng edn gap khd khan 
ttong cdng tdc ddm bdo hieu qua mdi quan 
hf phdi hpp giua CQDT va VKS md ndi 
dung cua nd la ddm bao ehdt luang mdi 
quan he phdi hpp va che ude ldn nhau giua 
cac chu the ndy. Trong qud ttinh dp dung 
bifn phdp dieu tta td tyng dae bift, vai ttd 
eua VKSND dupe thyc hien nhu the nao? 
Lifu cdc hoat dpng nay ed dupe tien hdnh 
trudc sy chiing kien eua VKSND nhu cac 
bifn phap dieu tta td tung thdng thudng, 
hay thye hien mdt each bi mat hoan todn, 
cdn VKSND chi kiem sat thdng qua hd sa 
tten cdc gidy td, tai lieu da dupe thu thdp? 
Quy dinh hifn tai cua BLTTHS nam 2015 
chua de cap cy the den cdc hinh thiic kiem 
sat nen hifn cdn tdn tai nhung y kien khac 
nhau, nhat Id ttong vifc VKS ed dupe 
quyen trye tiep tien hanh kiem sat viec thu 
thdp chimg cii bang cac bien phdp diiu tta 
td tung ddc biet ndy khdng. D i giai quyit 

vdn de nay thye sy khdng dan gian, bdi 
nhu da de cap, vifc dp dyng bien phap diiu 
tta td tyng ddc biet phai gidi quyit mdu 
thuan giiia hifu qua cua boat dpng thu thap 
ehimg cu vdi nguyen tac ddm bdo bi mat 
dieu tta. Bien phap dieu tta td tyng dac biet 
la cac bifn phap thu thap ehiing eii mdt 
cdch bi mat, ddy la mdt diim khac so vdi 
cdc quy dinh ve bien phap dieu fra trudc 
day. Mpt khi ed su kiem sat eiia VKSND 
vd sy kiem sodt cua cae chii the khae thi sy 
bi mat frong qud trinh dieu fra dae biet se 
mpt phan khdng edn y nghia nua. Hpn 
nua, cac quy dinh ddi vdi Vien trudng, Phd 
Vifn trudng VKS, KSV (tai Diiu 41 vd 
Diiu 42 BLTTHS nam 2015) eung ehi d i 
cap mpt each ehung nhdt ve nhifm vy, 
quyen ban lien quan den cde chu the ndy 
khi tien hanh cde bifn phdp dieu fra td tung 
dac biet, ban nua, tai Chuong XVI 
BLTTHS nam 2015 "Cde bifn phap diiu 
tra td tyng dac bift" cung chua cd quy dinh 
cy the ve nhifm vy, quyen han ciia VKS 
ttong vifc kiem sat eae boat ddng nay. 

3. Mot so giai phap nang cao hifu 
qua Idem sat vifc thvrc hien cac bifn 
phap dieu t ra td tyng dac biet 

3.1. Cdn hodn thi^n quy dinh phdp 
ludt lien quan den viec dp dung cdc bien 
phdp dieu tra to tung dac biet de tao 
thuan lai cho cdng tdc kiem sdt 

Thic nhdt, BLTTHS nam 2015 cdn bd 
sung quy dinh va cy the hda nhiem vy, 
quyin han eua VKS frong viee tiSn hdnh 
eac hinh thiie kiem sdt. Cy the, can bd 
sung quy dinh theo tinh thdn frong mdt sd 
trudng hpp neu xet thay can thiet, VKS cd 
quyin true tiep kiem sat CQDT thyc hifn 
cac bien phdp diiu tra td tyng dac bift. Tir 
quy dinh nay, VKSND tdi eao vd Uen 
nganh tu phdp cd thi hudng din cu the ve 
phuang thire kiem sdt hoat dpng nay nhu 
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theo doi viec thuc hien cde thao tae nghiep 
vy ve ghi dm bi mat, ghi hinh bi mdt, thu 
thdp bi mat dii lifu difn tir. Ben canh dd, 
can cy the hda npi dung VKS dupe quyen 
tryc tiip kiim sat khi phdt hifn ed dau hifu 
vi pham phap luat nghiem ttpng xay ra 
ttong khi dp dyng bifn phdp dieu tta td 
tyng dae biet nhu: Cd vi pham ve cdn cu, 
v i thdi ban, ve thu tuc, ve pham vi loai tpi 
pham dp dyng, ed hdnh vi lam quyen, 6B Id 
bi mat, anh hudng dgn sinh boat bmh 
thudng cua ddi tupng... Hoat ddng kiem 
sdt nay cd the dupe tien hdnh ngay khi 
phdt hien cd vi pham phap ludt xdy ra md 
khdng ke do la thdi diem nao. Neu phat 
hifn ra cdc vi pham, VKS phdi cd ket ludn 
bang van ban xdc dinh nguyen nhan vd hdu 
qud do banh vi vi pham phdp ludt gdy ra; 
ddng thdi, yeu edu CQDT ed bifn phdp 
cham diit viee lam vi pham phdp ludt vd c6 
bifn phap xir ly ddi vdi ngudi vi pham. 

Thu hai, BLTTHS nam 2015 cdn quy 
dinh cac nguyen tac frong thu thap chiing 
cii difn tli tten tinh than dam bao: Khdng 
lam thay ddi thdng tin dupe luu ttong may 
tinh hoac eac thiet bj ky thudt sd; khi phdi 
tiep can vdi thdng tin gdc dupe luu giir 
ttong may tinh hoac ttong cdc thiet bi ky 
thudt sd thi ngudi tiep can phdi Id nhung 
chuyen gia dupe dao tao de thuc hifn viee 
thu thdp va phye hdi chiing cir difn tu; 
viee ghi lai dii lifu (copy) phdi dupe thyc 
hifn diing quy trinh, phdi su dyng cdc thiit 
bi vd phdn mem dupe the gidi cdng nhan 
va cd the kiem chiing dupe; phai bao vf 
dupe tinh nguyen ven cua dii lieu difn tir 
luu trong mdyl Ddi vdi trinh ty, thu tyc 
thu thdp, bdo quan chiing cu difn tir, 
BLTTHS nam 2015 cdn quy dinh cu thi 
nhu sau: Khi tien hanh thu thdp chimg cir 
difn tu tir may vi tinh khdng tdt CPU theo 
trinh tu thdng thudng (shutdown) ma ngat 

ngudn eung edp dien true tiep eho CPU 
mdy tinh d i bdn hoac mdy tmh xdch tay. 
Viec thu thdp nhu vay mdi giup cdc thdng 
tin dien tu cdn luu tten mdy tinh, de khi 
ban giao eho can bd cd ttdch nhifm phye 
hdi dii lifu dien td mdi cd the ddm bao tinh 
nguyen vpn. 

Thic ba, v i hf thdng van bdn hudng dan 
cua cdc ca quan cd tham quyen va dac bift 
la B6 Cdng an cdn khdn truang ban hanh 
vdn ban hudng ddn nghiep vy lien quan 
din vifc triin khai cde bifn phap nay ttong 
thyc t i . Trong dd, can ehii ttpng xdy dvmg 
eac bien phdp vd chi dan ky thudt lien quan 
d in vife dp dyng nhu ten, dac diem, xuat 
xii cdc loai mdy mdc, thiet bi ghi am, ghi 
hinh, phdn m i m thu thdp dii lifu difn tit 
dupe phep sii dyng. Trong thdi gian tdi, 
cdn tien hdnh xdy dyng van ban hudng ddn 
mdi tten ca sd TTLT sd 10/2012, nghien 
CUU ban hdnh vdn ban hudng dan phii hpp 
vdi quy dinh ciia BLTTHS ndm 2015 vd 
tmh hinh thyc te ddu ttanh phdng, chdng 
tdi pham; theo do, cdn thiet phdi ban hanh 
nhung quy dinh ey the ban ve mat nguyen 
tde, phuong phap, trinh tu thu thdp, phuc 
hdi, phan tich dii lifu dien tu ldm ea sd 
phdp ly day du, chinh xdc. 

Ben canh dd, trong thdi gian tdi, lien 
nganh tu phdp Tmng uang can thdng nhdt 
va ban hdnh van ban hudng dan thi hanh 
ve bien phdp dieu tta td tyng dac bift vdi 
nhiing ndi dung ca ban nhu sau: Hudng 
ddn cy the ve ndi dung, phuang thiic, 
ttinh tu dp dung cae bien phdp dieu tra td 
tyng dac bift nhu: Ghi dm, ghi hinh bi 
mat, thu thdp bi mat dii lifu dien tii. Cdn 
xdc dinh cu the ede bude ed the thyc hifn 
thu tye dieu tta td tyng dae biet; hudng 
ddn cu the ve ede lenh, quyit dinh dp 
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dyng bifn phdp diiu tra td tyng ddc bift, 
vifc phe ehudn bifn phap dieu tta td tyng 
ddc bift; edn xae dinh cu the ca che phdi 
hpp giiia VKSND vd CQDT trong qud 
trinh dp dyng bifn phap dieu tta td tung 
dae bift. Ddy la ca che quan trpng gdp 
phdn ddm bdo quyen con ngudi trong qud 
trinh dp dyng cdc bifn phdp nay. Neu 
thiiu di su kiem sdt cua VKSND se ddn 
din sy lam dyng eua ede CQDT ttong dp 
dyng cdc bifn phdp nay. 

3.2. Cdn khan truffng xdy dung quy 
che kiem sdt cdc bifn phdp dieu tra td tung 
d^c biet trong ngdnh Kiem sdt nhdn ddn 

Hifn tai, quy dinh ve thyc hanh quyen 
cdng td va kiem sat vifc dp dung bifn 
phap dieu tra td tyng dsic biet mdi chi 
dupe quy dinh rat khiem tdn trong mdt 
dieu luat (Dieu 38) cua Quy che tam thdi 
ve edng tae thyc hanh quyen cdng td, 
kiem sdt vifc khdi td, dieu tra, truy td 
(ban hdnh kem theo Quyet dinh sd 
03/QD-VKSTC ngay 29/12/2017 eiia 
Vifn trudng VKSND tdi eao - sau day gpi 
tat la Quy che sd 03), vdi cac ndi dung 
chii yeu lien quan den kiem sat ve thu tue, 
rdt ban ehe hudng dan ve ky nang nghiep 
vy. Do do, VKSND tdi cao cdn sdm ban 
hanh quy dinh ve kiem sat hoat dpng dieu 
tra td tyng dac bift vdi tu each mpt van 
bdn rieng de dieu chinh nhiing npi dung 
mang tinh dac thu. Ben canh dd, Quy che 
sd 03 can the hifn ddy dii cdc khai niem 
ve tdi pham cd td chirc thupc loai tdi 
pham ddc bift nghiem trpng; xir ly tinh 
hudng dp dyng trong trudng hop ed nhieu 
tpi pham dang dien ra, trong dd cd mpt tdi 
pham thupc dieu kifn dupe dp dyng; ve 
cdc phuang tien ghi am, ghi hinh dupe 
phep su dyng; eac phan raim dupe phep 
sir dyng; quy dinh vi trinh ty, thii tyc va 
cdc thao tae nghiep vy lien quan din cdc 

cdng ey kiem sat hoat ddng dieu tra td 
tung ddc bift nhu: Ky nang kiem tta, 
thdng bdo, yeu cau, kien nghi, khdng 
nghi, ky nang kiem sat trye ti6p, kiem sdt 
qua hd sa, tdi lieu... 

Trong dd, ddi vdi ky ndng ve nghifp vu 
ttong viec kiem sdt bifn phdp thu thdp bi 
mat dii lifu difn tir, Quy che sd 03 cdn cd 
quy dinh de cac VKS thdng nhat dp dung 
cdc van de nhu: Cdn kiem sdt chat che de 
thu ngay dii lieu dang ehay tten bp truy 
xuat ngau nhien ciia mdy tinh trudc khi tdt 
may tinh, vi dG lifu ndy cd the Id chung cii 
quan ttpng se bi mat khi tdt mdy tinh; yeu 
cdu CQDT thu vd luu ngay du lifu dang 
tten dudng truyen de ttanh hi mat; can yeu 
cdu CQDT thyc hifn tdt vifc bao quan, luu 
trii toan ven dii lieu da dupe khdi tao, 
truyen tai ttong mpt khoang thdi gian cdn 
thiet tten may ehii eiia ben thii ba Id eae 
nha cung cap dich vy internet, ngdn hang, 
nhd mang, ea quan thue, hai quan... sau dd 
di nghi CQDT chuyen ea quan cd thdm 
quyen tim kiem vd thu giu... 

Ve kiem sdt thdi ban dp dyng bifn 
phdp dieu tta td tung dde bift, Quy che sd 
03 cdn quy dinh ro KSV phdi ddi chieu 
thdi ban dp dyng bifn phdp dieu tta td 
tung dac biet quy dinh tai Dieu 226 
BLTTHS ndm 2015 vdi thdi ban ghi trong 
quyet dinh xem thdi ban dp dung bien 
phap dieu tra td tung dae biet dd ed dimg 
vdi tdi pham dang dupe dp dyng hay 
khdng? Cy the: Thdi ban dp dyng bifn 
phdp dieu tta td tyng dac biet Id 02 thdng 
ke tir ngdy dupe Vien trudng VKS phe 
chuan. Quy che sd 03 ciing can giai thich 
rd vi nhiing trudng hpp dupe cho la phiic 
tap de ldm can cii gia han. Khi tinh thdi 
ban ap dyng bien phdp dieu tra td tung 
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Id vii khi qudn dung nen khdng ed can cii 
de xu ly eac bi can theo Dieu 304 BLHS 
nam 2015. Theo y kien cua tdc gid thi vdn 
ed cdn cir de xir ly cdc bi can theo quy dinh 
eua Diiu 304 BLHS ndm 2015, bdi vi: 

Thie nhdt, mac du khoan 2 Dieu 3 Luat 
qudn ly, su dyng vii khi, vat lifu nd va cdng 
cu ho ttp nam 2017 khdng quy dinh vii khi 
cd tinh nang, tac dyng nhu vu khi qudn 
dyng nhung vu khi qudn dyng la loai vu khi 
dac biet quan ttpng nen khdng can phdi quy 
dinh ttong khodn 2 Dieu 3 Luat qudn ly, sir 
dyng vii khi, vdt lieu no vd cdng cy hd ttp 
nam 2017, ban nua tai khodn 6 Dieu 3 Ludt 
nay da quy dinh ca vii khi ed tinh ndng, tac 
dyng tuang tu via khi quan dyng. 

Thie hai, theo quy dinh tai khoan 1 Dieu 
306 BLHS nam 2015 thi vu khi khac cd 
tinh nang, tdc dyng tuong ty nhu sung sdn, 

vu khi tiii tiiao hoac cdng eu bd ttp cdn bi 
xir ly hmh su niu da bi xu phat vi pham 
hanh chinh thi loai vu khi cd tinh nang, tac 
dyng tuang tu vu khi qudn dung eiing phdi 
bi xir ly hinh sy. 

Ddy la khd khan, vudng mdc ttong viee 
tiiye hifn quy dinh eiia BLHS nam 2015 va 
Luat quan ly, sir dyng vu khi, vdt heu nd vd 
cdng cy hd ttp nam 2017, ma cde ea quan 
tiin hdnh td tung d dia phuang gap phai. B% 
thdng nhdt nhdn thiic vd dp dyng phdp luat, 
lien ngdnh tu phdp Trung uang edn sdm de 
nghi CO quan ed thdm quyen bd sung quy 
dinh via khi cd tinh nang, tdc dung tuang tu 
vii khi qudn dyng vao khodn 2 Dieu 3 Ludt 
qudn ly, sir dung vii khi, vdt hfu nd vd cdng 
eu hd ttp ndm 2017 va sdm ed van bdn 
hudng ddn de dia phuang giai quyet khd 
khan, vudng mdc neu tten.n 

BAN VE HOAT D O N G H . 
ITlSp theo trang 55) 

ddc biet phdi can cii vao thdi ban thuc te 
dupe ghi ttong quyet dinh ap dung bifn 
phdp dieu tta td tyng dac bift va tinh lien 
tuc ca ngdy nghi (thii bay, chii nhdt, ngdy 
le, ngdy tet); neu thdi han dp dyng bien 
phdp dieu tta td tung ddc bift trimg vao 
ngdy nghi, thdi ban bet vdo ngay ki t thiie 
thdi ban dupe ghi trong quyet dinh. 

3,3. Cdn tiep tuc doi mci, ndng cao 
ndng lifc cdn bo, Kiem sdt vien true tiip 
thfjcc hien chirc ndng kiem sdt hogt dong 
dp dung bi^n phdp diiu tra td tifng dac biet 

Tang cudng td chiic tap hudn ehuyen 
sdu ve cdng tde kiem sat viee dp dyng bien 
phap dieu tta td tung dde biet theo hudng 

tdng ket thuc tien, giai quyet nhiing khd 
khan, vudng mac, bat cap nay sinh tu thye 
tien; ddng thdi, cdn pho bien, nhdn rpng 
kinh nghiem ttong todn ngdnh Kiem sdt 
nhdn ddn. 

Trong hoat dpng bdi dudng nghiep vy, 
cdn phai ddi mdi npi dung, chuang trinh 
theo hudng tap trung dao tao, bdi duang 
ve ky nang thuc hdnh quyen edng td, kiem 
sat cac boat ddng tu phap; can tich cyc md 
cac ldp bdi dudng chuyen sdu ve edng tdc 
kiem sdt vifc dp dung bien phdp dieu tta td 
tyng dac biet cho KSV eua VKSND cdp 
tinh. Dac bift hien nay, ehua cd gido trinh, 
tdi lifu trinh bdy ve ky nang ki im sat boat 
ddng tu phdp ttong dp dyng bien phap diiu 
fra td tung dac biet, bdi le, ddy Id ndi dung 
mdi nSn cdc dan vi ddo tao cua nganh 
Kiem sdt nhan dan can phai nhanh chdng 
xdy dyng npi dung ndy.a 
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