
NGHIENCVV- TRAOBdl 

MO HINH PHAP LUAT VE CONG NHAN VA CHO THI H A N H 

BAN AN, OUYET DINH DAN SlT CUA TOA AN NUiGiC NCOAl 

BANH QVdC TVAN * 

Tdm tat: Tren ca sdphdn tich khdi qudt vdn di li lugn vi md hinh phdp lugt vi cdng nhgn va cho 
thi hdnh bdn dn, quyet djnh ddn sg cua tod dn nude ngogi, mo hinh ndy theo quy djnh cua cdc cong 
udc quoc ti vdphdp ludt mgt sd qudc gia tieu biiu, bdi viit phdn tich, ddnh gid nhicng uu diim, hgn 
chi ciia tung md hinh phdp lugt dgt trong hodn cdnh thuc ti cua Viet Nam; tic do di xudt Iga chgn md 
hinh phdp lugt vi cdng nhgn vd cho thi hdnh tgi Viet Nam bdn dn, quyit dinh ddn sg cda tod dn nu&c 
ngodi phii hgp v&i thgc tiin trong giai dogn sdp tdi 

Tic khod: Cong nhdn; md hinh phdp lugt; tod dn nude ngodi 

Nhgn bdi: 21/12/2019 Hodn thdnh bien tap: 12/3/2020 Duyit ddng: 02/4/2020 

LEGAL MODEL OF RECOGNITION AND ENFORCEMENT OF CIVIL JUDGMENTS AND 
DECISIONS OF FOREIGN COURTS 

Abstract: On the basis of a general analysis of theoretical issues of legal model of recognition and 
enforcement of civil judgements and decisions of foreign courts and those legal models under 
international conventions and the law of some typical countries, the paper analyses and assesses the 
advantages and disadvantages of each legal model in the context of Vietnam's real situation; and 
based on that it proposes to select a relevant legal model of recognition and enforcement of civil 
Judgments and decisions of foreign courts for Vietnam in accordance with the practical situation of in 
the coming period. 

Kevwords: Recognition; legal model; foreign court 

Received: Dec 2F, 2019; Editing completed: Mar 12*, 2020; Accepted for publication: Apr I"', 2020 

1, Khai quat hinh phap lugt ve cdng hodn thipn nha nude vaphdp lu$t. Theo Vien 

nh^n va cho thi hanh ban an, quyet dinh ngdn ngft hpc Viet Nam, "md hinh" dien td 

dan sy cua tod dn nude ngodi mgt each het sue ngdn ggn nhflng dac trung 

1.1. Khdi ni4m md hinh phdp lugt vi chft ydu cfta ddi tugng dd nghidn cftu ddi 

cong nhgn vd cho thi hdnh bdn an, qityit tugng dy.*'* Theo tdc gia Dao Tri Uc, md 

dinh ddn su cua tod dn nu&c ngodi hinh dugc hidu theo nhiiu nghia khac nhau. 
Khdi nipm "md hinh" da dugc nhidu Theo nghTa hpp, md hinh la "mdu, khuon, 

cdng trinh nghien cftu d Viet Nam quan tatn, tiiu chudn theo do md chi tgo ra sdn phdm 
ddc bipt Id cac nghien cftn lien quan den hdng hat". Md huih cftng dugc hidu la "ca 
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cdu tdi hien hcry bdt chu&c cdu tgo vd hogt 
d0ng cua ca cdu khdc". CJ nghia v^ag, md 
hinh dugc hidu la "hinh dnh... u&c le ciia 
mgt khdeh thi (hay mgt he thong cdc khdeh 
thi, cdc qud trinh hay hien tugng"S^^ Theo 
tdc gia Le Hong Hanh, khdi nipm md hinh 
d t̂ trong khung cdnh xdy dyng phap lugt cd 
thi hieu la "su md phdng nhicng net dgi 
cuong nhdt, chinh yeu nhdt, phdn dnh hien 
thgc xdy dimg phdp ludt"P^ Ciing theo tac 
gid Le Hdng Hgnh, md hinh xay dyng phap 
lugt cfta mgt qudc gia gdm hai thanh td co 
bdn Id nhflng chft the cd quyen dugc ban 
hdnh phap ludt vd quy trinh xay dyng phap 
lugt.*'*' Nhu vgy, md hinh phap lugt cd thd 
hieu la khudn mau cfta phdp lu|.t, cd the la 
cfta mgt hp thdng phap \\Ai hoac mOt chd 
dinh phap lugt va khong cd md hinh phap 
lugt cfta mOt quy phgm phap luat cu the. O 
gdc dO kl thi4t Igp phdp, cd thd hidu md hmh 
phdp luat Id sy lya chgn cdch tiep can ddi vdi 
van de Id ddi tugng diiu chmh cu thd md nha 
ldm luat dang hudng din. 

Tu khai niem md hinh phdp ludt nhu 
trdn, cd thd hiiu md hhih phdp luat vi cdng 
nhgn vd cho thi hanh bdn dn, quyit djnh dan 
sy cfta tod an nude ngodi chuih la each thftc 
tiep can van de cdng nhgn vd cho thi hanh 
bdn dn, quyit djnh dan sy cfta toa an nude 
ngoai dd tft dd xdy dyng quy phgm phdp luiit 

(2). D4o Tri Uc (chii bien). Mo hinh td chuc vd hogt 
dgng cua nhd nude ptidp quyin xd hgi chd nghTa Viet 
Nam. Nxb. Tu ph4p, m Npi, 2007, tr. 93. 
(3). Le Hong H ^ (chii bien). Mo hinh xdy dipig 
phdp ludt trong nhd nude phdp quyin - TU li lugn 
din thgc tiin. Nxb. Tu phdp, m NOi, 2017, tr. 63. 
(4). LS Hdng H^nh (chii bien), tldd, tr. 63. 

cy the phft hgp gidi quydt ydu ciu cdng nhgn 
vd cho thi hanh bdn dn, quyit djnh cfta tod 
an nude ngodi tren thyc te. Hoftn chhih rafi 
hmh phdp lugt vi cdng nhdn va cho thi hanh 
bdn an, quyet djnh ddn sy cua tod dn nude 
ngoai chinh la lya chgn cdch tiep cgn phii 
hgp vd dung ddn cac quy djnh cfta phdp lugt 
vi cdng nhgn va cho thi hanh ban dn, quyit 
dinh d ^ sy cfta tod dn nude ngodi trdn co 
sd nhung quy djnh cfta phdp luat hipn hdnh, 
logi bd nhflng quy djnh khdng phft hgp va 
bd sung nhimg quy djnh cdn thidu de djnh 
hmh rd net md hinh phap lugt. Md hinh 
phdp lugt ve cdng nhgn vd cho thi hdnh ban 
an, quyet djnh dan sy cfta toa an nude ngoai 
dugc the hidn qua cdc nOi dung co bdn nhu 
pham vi cdng nhdn bdn dn, quydt djnh dan 
sy ciia tod an nude ngoai, nguydn tdc cdng 
nhgn va cho thi hanh, dieu kipn cdng nhan va 
cho thi hdnh... 

Phap lugt eac qudc gia khdc nhau se co 
nhiing gidi phap khdc nhau ddi vdi cftng mOt 
van dd md mOt trong nhflng nguydn nhan ca 
ban la each thftc tiep can de giai quyit van 
de khdng gidng nhau. Tuy nhidn, nhftng gidi 
phdp gidi quydt cdc vin di phap li deu phdi 
cd nhflng diem tuong ddng bdi myc dich 
diiu chinh cfta phdp luat trong nhiiu ITnh 
vyc la gidng nhau, dgc bipt ddi vdi nhflng 
Hiih vyc phap lugt lidn quan din quan hd c6 
yiu td nude ngodi bdi phdp luat qudc gia ban 
hdnh khdng chi dd didu chinh hdnh vi cfta 
cdc chu thi trong nude md cdn dd diiu chinh 
cdc chft the nude ngodi. Muon thftc ddy sy 
phat tridn cua cdc quan hp ddn su cd yiu td 
nude ngoai can phdi ed nhiing didm tuong 
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dong gifta cae he thdng phdp li4t qudc gia 

khi giai quyet cftng mOt vdn de. Chuih vi 

vdy, sd lugng md hinh phap luat khdng 

nhiiu va gifta cdc md hmh thudng cd diim 

chung gidng nhau. Ndi each khac, sd lugng 

md hinh phap ludt khdng tuong ftng vdi sd 

lugng hp thdng phap luat qudc gia. Chuih vi 

vgy, viec nghidn cftru cdc md hmh phdp ludt 

v i cdng nhgn vd cho thi hdnh ban dn, quyet 

dinh dan sy cfta toa an nude ngodi dd tft dd 

rut ra uu diem, hgn chd cfta timg md hinh vd 

xac dinh dugc md hinh phft hgp nhdt vdi 

hoan canh thyc td cua Vipt Nam la c in thiet 

vd hodn todn cd thd thyc hipn dugc. Hon 

nfta, phdp lugt vd cdng nhgn va cho thi hanh 

bdn an, quydt djnh dan sy cfta tod an nude 

ngoai la che djnh phdp ludt ludn lidn quan 

den chft the nude ngoai, nghTa la Hdn quan 

din it nhdt mOt h? thdng phdp lugt cfta qudc 

gia khac, vi vgy can nghidn cftn cdc md hinh 

khac nhau cfta cdc he thdng phap luat. 

1.2. Cdc logi md hinh phdp ludt vi cdng 

nhgn vd cho thi hdnh bdn dn, quyet dinh ddn 

su cua tod dn nu&c ngodi 

Xet d gdc dO cdc dieu kien cy the cdng 

nhdn vd cho thi hanh ban dn, quyet djnh ddn 

sy cfta tod dn nude ngoai, cd ba md hinh phap 

luat v i cdng nhgn va cho thi hanh bdn dn, 

quydt djnh dan sy cfta tod an nude i^oai:'^' 

(5). Xem them; Du Ngpc Bich, "L\ra chpn m6 hhih 
dieu chinh ciia ph^p lu§t ve cong nh^, thi ĥ inh ban 
ioi dan s^, thuong m î ciia to& in nude ngoai", Tgp 
chi nghien cuu lap phdp. sd 21/2008, tr. 11; B̂ uih 
Qudc Tudn, "Hoin thi^ phip lu|t vi cong nh^ vi 
cho thi hinh t̂ i Vî t Nam bin in, quyet djnh din s\r 
ciJa toi in nude ngoai", Tgp chi nghiin ciiu Igp phdp, 
sd5/2011,h-.41-47. 

Thic nhdt, md hinh liet ke cac tradng hgp 

bdn an, quyit dinh dan sy cfta toa dn nude 

ngoai dugc cdng nhgn vd cho thi hanh. Theo 

md hinh ndy, nhiing diiu kidn ma mOt bdn 

an, quyet djnh ddn sy cfta toa dn nude ngodj 

phdi thod man dd dugc cdng nhgn va eho thi 

hdnh d nude dugc ydu cdu cdng nhan se 

dugc liet kd cy the. Ben thing kidn (tftc bdn 

dugc thi hdnh) ed nghia vy phai chftng minh 

nhung dieu kidn cy th i ndy da dugc thod 

man vd co quan cd tham quyen cfta nude 

dugc ydu cau cdng nhdn phai chu dgng kidm 

tra nhftng didu kidn ndy. Khi nhiing dieu 

kidn ndy da dugc thod man thi bdn dn, quydt 

djnh cfta tod dn nude ngodi se dugc cdng 

nhan vd cho thi hdnh d nude dugc ydu cdu 

cdng nhdn. Theo md hinh nay, co quan cd 

tham quyen cfta nude nhan dugc ydu cdu 

cdng nhgn hodn todn kiem sodt dugc vipc 

cd i^ nhgn vd cho thi hdnh bdn dn, quydt 

dinh cfta toa an nude ngodi cung nhu kidm 

soat dugc cac ban dn, quyet djnh dan su cfta 

toa dn nude ngodi dd dugc cdng nhan vd eho 

thi hdnh bdi vi phdp ludt cfta nude dd da dua 

ra cdc dieu kidn "cftng", bat buOc phai tuan 

thu ndu bdn dn, quydt djnh cfta toa an nude 

ngoai mudn dugc cdng nhan va cho thi hdnh, 

CO quan cd thdm quyen cfta nude dugc ydu 

cau hodn todn chft dgng trong vide kidm tra, 

danh gia mftc do thod mdn cdc didu kien nay. 

Khi ed CO sd cho rang khdng dft didu kien 

hoac cac didu kipn ndy khdng dugc chung 

minh mdt each thod ddng bdi ngudi yeu cau 

thi hdnh thi co quan cd thdm quyen giai 

quyet cung hoan todn chft dgng trong vipc tft 

chdi cdng nhdn va cho thi hanh ban an, quyit 
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djnh ddn sy cfta toa an nude -ngodi. Md hinh 
nay cd thi dap ftng ydu cau bao ve d mftc tdi 
da cde igi ich md qudc gia nhgn dugc ydu 
cdu cdng nhdn va cho thi hdnh quan tam. 
Tuy nhien, md hinh nay gay ra nhidu khd 
khdn cho vide xet cac yeu cau cdng nhgn vd 
cho thi hanh ban an, quyit djnh dan sy cfta 
toa an nude ngodi bdi nd "ddy" phdn khd 
khdn nhdt cho ngudi dugc thi hanh hay ngudi 
yeu ciu la nghia vy chftng mmh cac dieu kipn 
phdi thod man de ban an, quydt djnh dugc 
cdng nhdn va eho thi hdnh bdi vi cac dieu 
kipn nay dugc quy djnh trong phap lugt qudc 
gia ciia nude nhgn dugc yeu cau, trong khi dd 
vipc chftng minh cdc dieu kien nay la rat khd 
ddi vdi mdt chft the nude ngoai. Bdn cgnh dd, 
md hmh nay cdn de dan den sy tuy tien, chft 
quan trong vide thi hanh phap luat ciia co 
quan cd thdm quyin gidi quyit ydu can cdng 
nhgn va cho thi hanh bdi chftng minh thod 
rmn cdc didu kien la nghTa vy, didu bat buOc 
phdi ldm cfta ngudi ydu cdu cdn cho phep 
cdng nhan vd cho thi hdnh hay khdng la 
quyin, didu cd thi ldm, cfta co quan cd tham 
quyen giai quyet yeu cau cdng nhdn vd cho 
thi hanh. Han nfta, tinh khd khan, phftc tap 
cfta thft tue cdng nhan va cho thi hanh cua md 
hinh nay ed thd triet tidu nhflng Igi ich ma 
viec cong nhdn vd cho thi hanh bdn dn, quyet 
djnh dan sy cfta toa an nude ngoai mang Igi. 
Trong bdi cdnh hdi nhdp quoc td, rd rang md 
hinh nay khdng phft hgp cho vide md rgng 
cdc quan he ddn sy co ydu to nude ngodi theo 
djnh hudng phdt tridn cfta Viet Nam. 

Thu hai, md hinh Hdt kd cdc tradng hgp 
bdn an, quydt djnh dan sy cfta toa dn nude 

ngodi bi tft chdi cdng nhan va cho thi hanh. 
Theo md hinh nay, cd the cd 3 khd ndng xdy 
ra tuy thugc vao chft thi cd trach nhiOm 
chftng mmh cac tradng hgp tft chdi cdng 
nhdn va cho thi hanh: 

- Nhflng tradng hgp tft chdi cdng nhdn 
vd cho thi hdnh dugc chft dgng kiim tra bdi 
CO quan cd thim quyen cfta nude nhdn dugc 
yeu cau. Neu ban an, quyet djnh dan sy cfta 
tod dn nude ngoai roi vdo cdc tradng hgp 
ndy se khdng dugc cdng nhdn va cho thi 
hanh. Vdi kha nang ndy, nhiing tradng hgp 
tft choi cdng nh|in vd cho thi hanh da ftd 
thdnh diiu kidn bdt buOc phai thoa man ddi 
vdi ban an, quydt djnh cfta tod an nude ngoai 
nhu md hinh thft nhat. 

- Nhiing tradng hgp tft chdi cdng nhan 
vd cho thi hanh dugc chftng minh bdi bdn 
phai thi hdnh (hay ben thua kidn). Neu ben 
phdi thi hanh khdng chftng minh dugc rdng 
ban an, quydt djnh cfta tod an nude ngoai 
dugc ydu cau cdng nhgn va cho thi hdnh roi 
vao mOt trong cdc trudng hgp tft choi cdng 
nhan vd cho thi hanh thi ban an, quydt djnh 
dd sd dugc cdng nhgn vd cho thi hanh. Nhu 
vdy, ve nguydn tdc cdc bdn an, quydt djnh 
ddn sy cfta toa dn nude ngodi cd yeu cdu 
cdng nhdn va cho thi hanh se duong nhidn 
dugc cdng nhgn vd cho thi hdnh, tru khi cd 
su phan ddi cfta ben phdi thi hanh hogc ben 
cd Igi ich ddi Idp vdi bdn cd yeu ciu. Day la 
kha nang thudng dugc dp dung nhdt ddi vdi 
cdc nude theo dudi md hinh thft hai. 

- Nhiing tradng hgp tft chdi cdng nhgn 
va cho thi hanh ndy bao gom mOt sd diiu 
kipn ma bdn cd yeu cdu bdt budc phdi chftng 
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nnnh, ndu khdng ddp ftng dugc cac diiu kipn 
nay hogc sy chftng minh khdng dugc co 
quan cd thim quyin gidi quydt vide cdng 
nhgn va cho thi hdnh chdp nhgn thi ban an, 
quyet djnh cfta tod an nude ngodi sd bi tft 
chdi cdng nhgn vd cho thi hanh. Ben cgnh 
do, mOt so tradng hgp tft chdi cdng nhdn va 
cho thi hdnh md ben phdn ddi vide ydu cau 
phdi chftng minh. Theo dd, niu khong chftng 
minh dugc bdn dn, quyit djnh dan sy cfta toa 
dn nude ngoai dugc ydu cau cdng nhan vd 
cho thi hanh roi vdo mOt trong cac tradng 
hgp tft chdi cdng nhdn va cho thi hanh thi 
ban dn, quyet djnh dd se dugc cdng nhan vd 
cho thi hanh. Day Id kha ndng phftc tgp nhat 
cfta md hhih thft hai bdi nd ydu ciu sy chfti^ 
mmh tft cd hai phia: bdn cd ydu cdu cdng 
nhgn vd cho thi hanh vd ben phan ddi viec 
cdng nhgn vd cho thi hdnh. 

Nhm chung, so vdi md hinh thft nhdt, md 
hinh thft hai dua ra co chi ty do trong vipc 
giai quyet cdc yeu cau cong nhan va cho thi 
hanh ban an, quyet dinh ddn sy cfta tod an 
nude ngodi. Co quan cd thim quydn cfta 
nude nhgn dugc yeu cau khdng kiem soat 
vin de cdng nh^n vd cho thi hdnh cung nhu 
khdi^ chft dOng trong vipc chip nh|Ln hay tft 
chdi yeu ciu md de cho bdn phan ddi ydu 
cau vipc cdng nhgn vd cho thi hdnh ban an, 
quydt djnh dan sy cua tod dn nude i^oai ty 
bao vp Igi ich cfta hg. Md hinh nay dam bao 
md rgng tdi da quydn ty do thod thugn cung 
nhu nghia vy chftng minh ciia cdc ben duong 
sy vdn la nhihig nguyen tie co ban cfta phdp 
lugt td tyng ddn sy cung nhu phap luat ddn 
sy ddng thdi cung tgo diiu kipn thudn Igi cho 

cdc ben cd Hen quan den yeu cau cdng nhdn 
vd cho thi hdnh bdi hg dugc ty do bdy td y 
chi, ty do quyit djnh mftc dO Igi ich dugc 
bdo vp ma khdng bj can thipp bdi ^ chi cfta 
CO quan nh^ nude cd thim quyin gidi quydt. 
Tuy nhidn, md hinh nay bat bugc phdi kdm 
theo nhflng gidi hgn cfta nd, bdi neu khdng 
se cd nhftng Igi ich khac khdng dugc bao vd 
ehdc ehdn hoac bj xam hai bdi vide cdng 
nhgn vd cho thi hdnh ban an, quyit djnh dan 
sy ciia toa an nude ngoai. Ben cgnh do, md 
hinh phap luat nay cftng phftc tgp do khd 
khdn trong vide xdc djnh trach nhipm chftng 
minh cfta cac bdn trong vy vipc. 

Thu ba, md hinh vfta lipt ke cdc didu 
kiOn md mgt ban dn, quyet djnh cfta toa dn 
nude ngodi phdi thod man de dugc cdng 
nhgn vd cho thi hanh, vfta li^t kd cdc tradng 
hgp tu chdi cdng nhgn vd cho thi hanh. Theo 
md hhih ndy, phap lugt cfta nude nhgn dugc 
ydu ciu cdng nhgn va cho thi hanh se quy 
dinh nhiing didu kidn cy the ma mgt ban an, 
quyet djnh cfta toa an nude ngodi phai thoa 
man vd bdn thdng kidn, tftc ben dugc thi hdnh 
cd nghia vy phai chung minh va co quan cd 
thim quyen cua nude dugc ydu cau cdng 
nhan se chft ddng kidm tra nhflng dieu kidn 
ndy. Ndu dap ftng diy dft cde didu kidn thi 
ban dn, quydt djnh cfta tod dn nude ngoai vi 
nguydn tdc sd dugc cdng nhdn vd cho thi 
hdnh. Mat khac, phap lugt qudc gia noi nhgn 
dugc ydu cau cdng nhdn va cho thi hdnh ciing 
quy djnh nhirng tradng hgp tft chdi cdng nhdn 
vd cho thi hanh. Nhiing tradng hgp nay se do 
ben phdi thi hdnh chft dgng chftng minh va co 
.quan cd thim quyin cua nude dugc ydu cdu 
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phai tft chdi vide ^dng nbgn^va cho thi hanh 
ban an, quyit djnh ciia tod dn nude ngoai neu 
CO quan cd thim quydn chip nhgn su chftng 
mmh cfta bdn phai thi hanh mac du ben yeu 
cdu da chftng minh dugc ban an, quydt dinh 
cua tod dn nude ngoai dd thoa mdn cae dieu 
kidn bdt buOc trong nhdm thft nhat. 

Md hinh thft ba nay de xuat mOt giai 
phdp dung hoa, theo dd, co quan cd thdm 
quyin cfta nude nhgn dugc yeu cdu cdng 
nhgn vd cho thi hanh cd the kiem soat dugc 
vipc cdng nhgn va cho thi hdnh ban an, quydt 
dinh dan sy cfta toa an nude ngoai thdng qua 
viec kiim tra cdc didu kidn do phap lugt quy 
djnh nhung ddng thdi cflng md ra kha nang 
hoan toan chft dOng eho bdn phdn ddi viec 
cdng nhan vd cho thi hanh vide chung minh 
rdng ban an, quyit djnh cua toa an nude 
ngodi do khdng dft dieu kidn de cong nhan 
vd cho thi hdnh tgi nude nhan dugc ydu cau. 
NghTa Id ben nao trong vu vide cung deu ed 
gidi hgn nhdt djnh cdc quydn dd ty bao vd Igi 
ich hgp phap cua minh. Day cd the xem Id 
md hinh dieu chinh tdi uu cho phap lugt vd 
cdng nhdn va cho thi hanh ban an, quydt 
djnh dan sy cfta tod dn nude ngoai bdi nd cd 
the dung hod dugc Igi ich cfta cdc bdn lidn 
quan trong vdn de cdng nhdn va cho thi hanh 
ban an, quydt djnh dan sy cfta toa an nude 
ngoai. Theo dd, ddi vdi nhftng Igi ich quan 
trgng nhdt ma qudc gia noi nhdn dugc yeu 
cau muon vd phdi bdo vp se dugc dgt vao 
danh sach cdc didu kipn bat buOc phai thoa 
man dd mdt ban dn, quydt djnh cua toa an 
nude ngodi dugc cdng nhdn va cho thi hdnh, 
nhung Igi ich khac it quan trgng hon se dgt 
vao danh sdch nhflng didu kien do cac ben 

chft the ed nghia vy phdi ty chftng minh. Nhu 
vgy, vipc cdng nhgn vd cho thi hanh ban an, 
quyit djnh ciia toa dn nude ngoai se vin dugc 
tiin hdnh mOt cdch tht^n Igi, de dang qua 
nghia vy chftng minh cfta cac bdn lien quan 
ddng thdi co quan cd thdm quyen cfta quoc 
gia noi nhdn dugc ydu ciu van kidm sodt 
dugc tmh hinh, cdc Igi ich quan trgng nhdt 
van dugc bdo vp, thdng qua viec chu ddng 
kiim tra cdc diiu kien md ban an, quydt djnh 
ddn sy cfta toa an nude ngoai bat huge phai 
thod man de dugc cdng nhan va cho thi hanh. 

Vipc phan logi md hmh phap luat vi 
cdng nhin vd cho thi hanh ban an, quyit 
djnh dan sy cfta toa an nude ngoai theo tidu 
chi cae diiu kipn di ban an, quydt djnh dan 
sy cfta toa an nude ngodi dugc cdng nhgn va 
cho thi hdnh tgi nude nhdn dugc ydu ciu co 
gia trj thyc tien rdt cao trong vipc hoan thipn 
md hinh phap luat vi cdng nhan va cho thi 
hdnh ban an, quyit djnh dan sy cua tod an 
nude ngoai bdi vi phdp lugt cua phdn Idn cdc 
nude cflng nhu cdc dieu udc qudc te 
(DLTQT) ddu quy djnh nhiing didu kidn cy 
the bit buOc mOt bdn an, quydt dinh dan sy 
cfta toa dn nude ngodi phdi tudn thft ndu 
mudn dugc cdng nhdn vd cho thi hanh. Phdp 
lugt cdc nude chi khac nhau d each thftc quy 
dinh cdc didu kidn ndy cung nhu chft the co 
nghia vy phai chung minh cac didu kidn nay. 

2. Mo hinh phdp luat ve cdng nh|in v̂  
cho thi h^nh bSn dn, quyit dinh dSn su 
ciia toa an nuo'c ngodi theo cdc dieu irdc 
qudc te vd phdp lu t̂ mot so nude tieu bieu 

2.1. Theo cdc dieu u&c qudc ti lieu bieu 
Hipn tai, cd kha nhiiu D U Q T da phuong 

diiu chinh van dd cdng nhan vd cho thi hanh 
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ban dn, quyit djnh dan sy cfta nude ngodi. 
Cac Dl/QT ndy thudng dugc ban hdnh trong 
khudn khd cdc thiit chi qudc td da phuang, 
quan trgng nhat la HOi nghj La Hay vi tu 
phap qudc te va Lien minh chau Au (EU). 
Ben canh cdc DUQT da phuong, cdc qudc 
gia dd ki ket vdi nhau rdt nhieu DUQT song 
phuong (Hipp djnh TTTP) di gidi quyit cdc 
vin di vd tu phdp qudc ti lien quan den hai 
qudc gia ki kit, trong dd cd van de cdng 
nhgn va cho thi hanh ban dn, quydt djnh cfta 
toa dn nude ki ket kia. Sd lugng cac Dl/QT 
song phuoi^ ngay cdng tang Idn nhanh chdng. 
Trong cdc DUQT da phuong dieu chinh van 
^ cflng nhgn vd cho thi hdnh bdn dn, quyit 
djnh dan sy cfta nude ngodi thi quan trgng 
nhat va diiu chinh mdt cdch toan diOn nhdt la 
Cdng udc Brussels ngay 27/12/1968; Cdng 
udc Lugano ngay 16/12/1988 vd hipn nay la 
LuHt so 44/2001 ngdy 22/12/2000 cfta COng 
ddng chau Au (Brassels I Regulation). Ve ca 
bdn, ndi dung didu chinh cua cac cdng udc 
tdp trung vdo nhftng van de sau day: 

- Vd pham vi cdng nhgn vd cho thi hanh 
cde ban an, quyit djnh dan sy cfta nude 
ngodi tgi nude dugc ydu cau: Cac cdng udc 
diu quy djnh pham vi cdng nhan vd cho thi 
hanh rgng, khdng hgn chi bdi ban an, quyet 
djnh do tod an ban hdnh. 

- Vd nguydn tdc cdng nhgn va cho thi 
hdnh: mgi bdn dn, quyet djnh deu dugc cdng 
nhgn tgi ede qudc gia la thdnh vidn cfta cdng 
udc ma khdng ddi hdi bat ki thft tyc ddc bipt 
ndo. Ridng ddi vdi nhung bdn an, quyit djnh 
cd ydu ciu thi hanh thi phdi tuan theo trmh 

ty, thft tyc do phap lugt eiia nude noi nhdn 
dugc ydu cau quy djnh. 

- Vd nhftng tradng hgp khdng cdng nhan 
ban an, quyet dinh dan sy cfta nude ngoai: 
chu yeu tap tnmg vao cac van dd: 1) vide 
cdng nhan trdi vdi tr^t ty cdng cOng cfta 
qudc gia noi dugc yeu cau cdng nhan; 2) bdn 
dn, quyit djnh dugc tuydn trong tradng hgp 
xet xft vdng mdt bj don va bj don da khong 
dugc dp dyng cac thft tue tripu tap hgp le 
hodc thft tyc tripu tap dugc thyc hipn trong 
thdi gian khdng dft dd hi don cd thd sip xep 
vipc tham gia phien toa; 3) ban an, quyet 
djnh khdng phft hgp vdi ban an, quyit djnh 
da dugc tuyen trong tranh chap gifta cftng 
cdc bdn dd tgi qudc gia noi md viOc cdng 
nhan dugc chuyen den; 4) tod an cfta qudc 
gia noi md ban dn, quyit dinh dd dugc tuyen, 
dd di den phan quyet cua minh, dd quydt 
djnh mOt vdn dd so bO Uen quan den tinh 
trgng ho§e ndng lye phdp lugt cfta thi nhan, 
quyin tai sdn phdt smh trong quan h? hdn 
nhdn, di chuc hoac thfta ke theo cdch thftc 
md xung dgt vdi mgt quy tac cfta tu phap 
qudc td cfta qudc gia noi dugc ydu cau cdng 
nhdn, trft khi vipc dp dung cdc quy tdc cua 
tu phdp qudc te cfta qudc gia dd mang Igi 
kit qud tuong ty; 5) ban dn, quyit djnh 
khdng phu hgp vdi ban an, quyet djnh trade 
do dd dugc tuydn tgi mOt qudc gia khdng ki 
kit lidn quan ddn cftng mgt nguydn nhan 
dan den viec khdi kipn va gifta cftng cdc ben 
duang sy, vdi didu kidn Id bdn dn sau do 
phai ddp ftng diy dft cdc dieu kipn cin thiet 
de dugc cdng nhan tai qudc gia dugc 
chuyen den. 
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- Ve thim quyen giai quydt ydu cau cdng 
nhgn vd cho thi hdnh: cdc cdng udc diu trao 
thim quyin nay cho tod dn nude nhan dugc 
ydu ciu. Tuy nhidn, thim quydn cu the eiia 
tod dn qudc gia trong vide gidi quydt ydu cau 
cdng nhgn vd cho thi hdnh phu thugc vdo 
quy djnh ciia phdp lugt qudc gia do. 

- v i thft tuc giai quydt ydu cau cdng 
nhdn vd cho thi hanh: cdc cdng udc deu quy 
dinh ve thft tuc giai quydt ydu cau thi hdnh 
bdn dn, quyet dinh ddn sy cfta nude ngodi do 
chft thi cd yeu ciu thi hdnh ban an nop don 
vd thft tyc giai quyit yeu cau phdn ddi vipc 
cdng nhan bdn an, quyet djnh dan sy cfta 
nude ngodi do chft thd phdn doi vide cong 
nhan nOp don. 

- Cdc nOi dung khac cd lien quan: Cdc 
cdng udc diu ddnh nhieu dieu luat quy dinh 
vi hd so ydu cau thi hdnh bdn an, quyet djnh 
ddn sy cfta nude ngoai, vi nguydn tac khdng 
dugc xem xet Igi ve mdt ndi dung bdn an, 
quyit djnh ddn sy cfta nude ngodi, vd thdi 
hgn giai quydt ydu cau, ve dn phi... 

Nhin chung, cdc DLTQT dugc ban hanh 
trong khudn khd cdc thidt chd qudc td da 
phuang nen khdng gidi han pham vi cdc chu 
thi gia nhgp, trft mgt sd D U Q T mang tinh 
chit khu vyc (v/ du: cdc D U Q T chi ddnh cho 
cdc nude thdnh vidn cfta EU). Bdn cgnh cdc 
uu diem, cdc DU'QT van cd nhieu hgn chd 
nhu sd lugng cdc nude gia nhdp lam thdnh 
vien cfta mOt sd DUQT deu rdt hgn chd (vr 
dg: Cdng udc La Haye vd Nghi djnh thu bd 
sung Cdng udc da khdi^ thanh cdng vi chi 
cd 4 qudc gia phd chuan Cdng udc la 
Cyprus, Ha Lan, Kuwait vd Bo Ddo Nha). 

Tuy nhidn, nhihig qudc gia ndy vin phdi ki 
ket cac hipp djnh song phuang de thyc thi 
cdng udc gifta cdc qudc gia vdi nhau. 
Nguyen nhan Id do mgt sd DUQT khi sogn 
thdo dd khdng phdn dnh Igi ich chung cfta da 
sd cdc nude nen rdt khd dugc cdc quoc gia 
chdp thuan gia nhgp. Ben canh dd, mo hinh 
phdp luat vi cdng nhgn vd cho thi hdnh ban 
dn, quydt djnh ddn sy cfta tod dn nude ngoai 
trong cdc DU'QT da phuong thudng khdng 
ro net bdi nd phai cd gdng dung hod quy 
djnh cfta cdc hp thdng phap lugt khdc nhau. 
Kha ndng dp dyng tren thyc tiln cua cdc 
DU'QT da phuang cung khdng cao, trir 
nhiing cdng udc dugc ban hdnh trong khuon 
khd cfta EU, do trong lihh vyc cdng nh^n vi 
cho thi hdnh ban dn, quydt djnh dan sy cua' 
nude ngodi cac qudc gia thudng cd xu hudng 
dp dyng cac quy djnh cfta phdp lugt quoc n̂ i 
hon Id dp dyng quy phgm cua DUQT bdi 
didu ndy cd dnh hudng tryc tiip din nhiiu 
Igi ich cfta qudc gia noi nhdn dugc ydu cau. 

2.2. Theo phdp lugt mgt sd nu&c tieu biiu 
- Phdp ludt COng hod Phdp: 
Theo BO ludt td tyng dan sy cfta COng 

hod Phdp, cdc quy djnh cfta phdp ludt ve thi 
hdnh dn ndi chung, cdng nhan vd cho thi 
hanh bdn dn, quydt djnh dan sy cfta tod an 
nude ngodi tgi Phdp ndi ridng dugc quy djnh 
tgi Thidn XV "Thi hdnh dn" (tft Dieu 500 
din Diiu 526).̂ ** Theo Diiu 509 cfta BO ludt, 
nhiing ban dn cfta tod an nude ngodi va 
nhflng quyit djnh cfta co quan cd thim 

(6). BO Iu|t td tyng dan sy ciia nu6c COng h6a Phip 
(Ban djch tiing Vi?t ciia Nhi phdp lû t Vi?t - Phip), 
Nxb. Chinh tri qudc gia. Hi Npi, 1998, tr. 117- 122. 
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quyen nude ngodi dugc thi hdnh trdn Idnh 
thd Phdp theo thd thftc vd trong nhiing 
tradng hgp do phdp lugt quy djnh. Cy thi Id 
sau khi dugc tod an Phdp cho phep thi hanh 
bdng mOt nghj quyet do cdc tod an ddn sy 
cap CO sd ve cdc vu dn tu phdp (dan sy ho§c 
thuang mai) dua ra (tod dn Phap khdng cdp 
phep thi hdnh quyet djnh ve cdc vy tranh 
chap cd tinh chit hdnh chinh, thud vd cdc 
bdn an hinh sy cfta tod dn nude ngoai) thi 
bdn an, quyet djnh nude ngodi sd dugc thi 
hdnh trdn Idnh thd Phdp. Ngodi ra, tai Dieu 
508 BO luat td tyng dan sy Phap ciing quy 
djnh khdng dugc thi hdnh an trudc 6 gid va 
sau 21 gid ciing nhu trong cdc ngay le, ngdy 
nghi, trft khi dugc thim phdn cho phep trong 
nhih^ trudng hgp can thiet. Theo Jean 
Derrappe, trong dn Id Munzer ndi tiing ngdy 
07/01/1964, Tod dn tu phdp tdi cao da H?t kd 
ndm van de can kiem tra ddi vdi ban dn, 
quydt djiih cfta tod an nude ngodi''* (cdn ggi 
Id Quydt djnh ngdy 07/01/1964 cfta tod dn 
Phdp). Den dn Id Bachk ngdy 04/10/1967 
ndu ra bdn vin di cin kidm tra vdi ngi dung 
cflng tuong ty nhu nam vdn dd cua dn Ip 
Munzer. Trdn thyc td cd ba van de chinh cin 
kiim tra Id: thim quyen ciia toa dn nude 
ngodi; luat dp dyng; khdng trdi vdi trat ty 
cdi^ cOng vd khdng cd hdnh vi lan trdnh 
phdp lugt. Nhflng van de can kiem tra ndy cd 
thi xem Id nhftng didu kidn bdt buOc md bdn 
dn ddn sy cfta tod dn nude ngodi phdi thoa 
man neu muon dugc cdng nhan vd cho thi 

hdnh tai Phdp. Nhu vay, phdp lugt Phdp dp 
dyng md hinh phdp lugt thft nhit, lipt kd cac 
dieu kien md mOt bdn dn, quyet dinh dan sy 
cfta tod dn nude ngodi phai thod man de 
dugc cdng nhdn vd cho thi hdnh. Nhung dieu 
kien nay dugc co quan cd thim quydn cfta 
Phdp kiem tra. 

- Phdp luat Dftc: 
Theo Thomasrauscher, ve mdt nguydn 

tac chung, phdn quyet dan sy, thuong mgi 
cfta toa an nude ngodi se dugc cdng nhdn tgi 
Dftc md khdng can cd thft tyc dac bipt ndo, 
trft tradng hgp cae ban dn, quyet djnh dan sy 
ndy roi vao nhftng tradng hgp tft chdi cdng 
nhan. Vipc cdng nh|ln s6 Id didu kipn tien 
quyet de xem xet vipc cho thi hdnh.**' Theo 
quy djnh tai Diiu 328 Bg lugt td tyng dan sy 
Dftc nam 1877 (viit tdt Id ZPO, cdn ggi Id 
Dieu le to tyng dan sy cfta Dftc), vipc cdng 
nhan mOt phan quydt dan sy, thuong mgi cfta 
tod an nude ngodi se bj loai trft ndu nd roi 
vdo mOt trong nhung tradng hgp sau: 

+ Tod dn nude ngodi da tuyen ban dn dd 
khdng cd thdm quydn xet xft vy dn tren theo 
phap ludt Dftc; 

+ Bj don la ngudi Dftc khdng tham gia 
vdo vipc xft vy dn tai toa dn vdi li do giay 
tripu tap din toa an dy phidn tod xet xft vu dn 
dd hoac thdng bdo cfta tod dn vd viec dd 
khdng dugc tdng dat tryc tiep hoac gidn tiep 
qua cdc co quan cfta Dftc theo thd thftc tuong 
trg tu phdp; 

(7). Jean Derruppe, Tupiidp quoc ?e (Djch gia: Tran Ditc 
Son, Bin djch ti^g Vi?t ciia Nhi phip luat Vi?t - Phip), 
Nxb. Chinh trj qudc gia. Hi N§i, 2005, tr. 180. 

(8). Thomas'auscher (D^i hpc tdng h(;rp Leipzip, 
CHLB Due), "Cong nh^ vi thi hinh phin quyet ve 
tai sin ciia toi in nucrc ngoii 6 Due", Tgp chi khoa 
hgc phdp ii, so 3/2005. 
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+ Tod dn nude ngoai dd dp dyng cac quy 
phgm xung dOt phdp lugt cd nOi dung khdc 
vdi ndi dung eac quy phgm xung dot nhdt 
djnh cfta Dftc vd diiu do gdy phuong hgi din 
Igi ich cfta bdn duong sy ngudi Dftc; 

+ ViOc c6ng nhdn quyet djnh nude ngodi 
cd the mdu thuan vdi phong tyc tdp qudn 
hoac myc dich ciia phdp ludt Dftc; 

+ Nguydn tdc cd di cd lai khdng dugc 
ddm bdo. 

Ddy chuih Id nhflng trudng hgp tft chdi 
cdng nhan bdn dn, quyet djnh ddn sy ciia tod 
an nude ngodi. Ddi vdi vipc thi hdnh phdn 
quyit ddn sy, thuang mgi cfta tod an nude 
ngodi, Diiu 722 BO lu^t td tyng dan sy Dftc 
quy djnh doi vdi vipe cuong che thi hdnh bdn 
dn ddn sy cfta tod an nude ngodi phdi cd 
quyet djnh cho phep thi hdnh cfta tod dn dan 
sy hodc thuong mai quan, huypn hodc cfta 
tod dn ddn su hodc thuong mgi tuih 
(Amtsgericht) thuOc bang noi bj don dang 
sdng hodc cd tdi sdn vdi diiu kiOn ban dn cfta 
tod dn nude ngodi tuyen da cd hieu lye phdp 
ludt tgi nude cd tod an dd tuyen ra bdn an dd. 
Nhu vdy, phdp ludt cfta Dftc dp dyng md 
hinh quy djnh nhung tradng hgp tft chdi 
cdng nhdn vd cho thi hdnh va Id mdt trong sd 
rdt it cdc qudc gia dp dyng md hinh duang 
nhidn cdng nhdn cdc ban dn, quyit dinh dan 
sy cfta tod dn nude ngodi. 

- Phdp ludt ItaHa: 
Theo Luat tu phdp qudc XQ ngdy 

31/5/1995 (Law No. 218 of May 31 1995) 
dieu chinh vdn de cdng nhdn vd cho thi hanh 
phdn quyit nude ngoai, Italia dp dyng md 
hmh lipt kd cdc diiu kipn cdng nhan ma ban 

dn, quyit djnh ddn sy cfta nude ngodi phdi 
thoa mdn. Nhiing dieu kien ndy dugc quy 
djnh tai Dieu 64 Ludt tu phdp qudc te ngay 
31/5/1995. Doi vdi cdc ban dn, quyit djnh e6 
tinh chat tdi sdn cua nude ngodi cd ydu cau 
thi hdnh tgi Italia sau khi dugc cdng nhgn 
phai ldm thft tyc ydu ciu cho thi hdnh. Vipc 
gidi quyit ydu cau cho thi hdnh can eft vdo 
DLTQT gifta Italia vd nude dd ho^c trdn co 
sd nguyen tdc cd di cd Igi.*'' 

- Phdp ludt Bi: 
Theo quy djnh tai khodn 1 Diiu 22 Lugt 

tu phdp qudc te Bi ngdy 16/7/2004, ban dn, 
quyet dinh dan sy cfta nude ngodi sd dugc 
cdng nhgn vd cho thi hdnh tgi Bi, trft tradng 
hgp vi pham cdc dieu kidn quy djnh tgi Dieu 
25 Lugt tu phdp qudc te Bi. Ve nguyen tdc, 
tit cd cdc bdn dn, quyet djnh ddn sy cfta 
nude ngodi deu dugc cdng nhdn vd thi hanh 
tai Bi ndu khdng rai vdo nhihig tradng hgp 
khdng dugc cdng nhdn vd cho thi hanh. 
NghTa la Lugt tu phdp qudc ti cfta Bi chi Het 
ke nhftng tradng hgp tu chdi cdng nhgn va 
cho thi hanh bdn dn, quydt djnh dan sy cua 
tod dn nude ngodi. Nhflng trudng hgp ndy c6 
the dugc kidm tra bdi co quan cd thdm quyin 
hodc dugc chft dgng chftng mmh bdi ben 
phan ddi vipc cdng nhdn vd cho thi hdnh bdn 
dn, quydt djnh ddn sy cfta nude ngodi vd ca 
quan nhd nude cd thim quyen se kidm tra.*'"' 

(9). Maurizio Traverso, Mario Traverso & Bruno Giuffî  
(Traverso & Associati), Recognition and Enforcement 

of Foreign Judgments in Italia http://www.mcmillan. 
ca/Files/132765, truy c4p 01/9/2019. 
(10). The Belgium Private hitemational Law Code of 
16 July 2004, http://www.ipr.be hojc http://www.diiM-.be, 
truy c$p 01/9/2019. 
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- Phdp ludt Lidn bang Thuy ST: 
Theo Ludt tu phdp qudc te cfta Lien bang 

Thyy ST ngdy 18/12/1987, ban dn, quyet djnh 
dan sy cfta nude ngodi se dugc cdng nhdn tgi 
Thyy ST neu dap ftng cdc diiu kipn quy djnh 
tai Dieu 25.*"' Theo cdc didu kipn ndy, Thyy 
ST dp dung md hinh vfta lipt kd nhftng diiu 
kidn ma bdn dn, quyit dinh dan sy cfta nude 
ngodi phdi thod mdn de dugc cdng nhdn (do 
ca quan nha nude cd thdm quyin chft ddng 
kiim tra) vfta lipt kd nhiing trudng hgp ban 
dn, quyet dinh ddn sy cfta nude ngodi se bi tft 
chdi cdng nhan (doben phdn ddi vipc cdng 
nhgn chft dgng chftng minh). Tuong ty Bi, 
Ludt tu phdp quoc te Thuy ST ciing khdng 
khdng phan biet bdn dn, quyet djnh ddn sy 
cua nude ngodi cd ydu ciu thi hdnh tai Thyy 
SI vdi bdn an, quyit dinh dan sy cua nude 
ngodi chi cd ydu ciu cdng nhan tai Thyy ST. 

- Phap lugt Lidn bang Nga: 
Theo BO lugt to tyng dan sy Lidn bang 

Nga, dd bdn an, quyet djnh dan sy cfta tod dn 
nude ngodi cd hipu lye nhu bdn dn, quyit 
djnh dan sy dugc tuyen bdi Tod dn Lien 
bang Nga, Tod an Lien bang Nga phai tuydn 
mdt quyet djnh ve vipe cdng nhdn vd cho thi 
hdnh bdn dn, quyit djnh ndy. Khi xem xet 
vipc cdng nhdn vd cho thi hdnh bdn dn, quyet 
djnh ddn sy cua tod dn nude ngodi. Tod dn 
Nga chi dp dyng cdc quy djnh cfta phdp ludt 
to tyng dan sy cfta Lien bang Nga.*'̂ ' Yeu 

(11). The Switzerland's Federal Private Intanatiaial Law 
Code of 18 September 1987, http://www.umbricht.com 
ho$c http://www.attOTney@umbricht.com, tray c^p 
01/9/2019. 
(12). Bp luat td tyng din su Lien bang Nga, Nxb. Tu 

cau cdng nhdn vd cho thi hanh bdn dn, quyit 
djnh cfta tod dn nude ngodi khdng dugc chip 
nhgn neu roi vdo nhiing trudng hgp dugc 
quy djnh tgi khodn 1 Diiu 412 Chuong XLV 
BO ludt td tyng dan sy Lidn bang Nga. Trong 
nhftng tradng hgp khdng cdng nhan va cho 
thi hdnh cd nhftng tradng hgp dugc chft 
dOng kiem tra bdi tod dn cd thim quyen cfta 
Lien bang Nga (tradng hgp 3, 4, 5), cd 
trudng hgp do bdn yeu cau cdng nhgn va cho 
thi hdnh chft dOng chftng minh (trudng hgp 
6), cd nhiing trudng hgp do ben phan- ddi 
yeu cau cdng nhgn va cho thi hdnh chftng 
minh (trudng hgp 1, 2). Nhu vdy, Nga dp 
dyng md hinh vira lipt kd cdc dieu kien ma 
bdn an, quyit dinh cfta tod an nude ngodi 
phai thod man de dugc cdng nhgn vd cho thi 
hdnh, vfta Het ke cac tradng hgp tft choi 
cdng nhgn vd cho thi hanh. 

- Phdp lugt Hoa Ky: 
Hoa Ky Id qudc gia diin hinh dp dyng 

md hinh cfta he thdng an Id (Common law). 
MOt bdn dn, quyit djnh ddn sy cfta nude 
ngodi tuydn mudn dugc cdng nhdn vd thi 
hdnh tai Hoa Ky phdi dugc tod an Hoa Ky 
xem xet Igi, nd cd the bi bdc bd, khdng dugc 
cdng nhgn vd cho thi hdnh neu bj don chftng 
minh dugc ban an, quyet djnh dd roi vdo 
nhftng tradng hgp khdng cdng nhan vd cho 
thi hdnh.*'̂ ' Vd co ban, cdc ban dn, quydt 

phap. Hi Ngi, 2005, Nguyen Nggc Khanh (djch), 
Tran Vin Trung (hi§u dinh). 
(13). Nguyen NgQc Lim, Tu phdp qudc ti (Phdn 2: 
Mgt s6 chi dinh ca bdn, tS tifng tod dn vd trgng tdi), 
Nxb. Phuang Dong, 2007, f. 268; Credic CChao & 
Christine S.Neuhoff̂  "Enforcement and Recognition 
of Foreign Judgmaits in United States Courts: A 
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djnh dan sy cfta nude ngoai mudn dugc cdng 
nhan d Hoa Ky phdi dap ung mOt sd didu 
kidn tuong ty nhu quy djnh cua phdp lugt 
Anh nhung phdp ludt Hoa Ky khdng huge 
phai ddng ki bdn an tgi bdt ki toa an ndo. 
Ngoai ra, diem khdc biet co bdn gifta md 
hinh phdp lugt Hoa Ky vdi phdp luat cdc 
nude khdc chinh la vice tod dn Hoa Ky cd 
khd ndng xem xet lai bdn an, quydt djnh dan 
sy cfta tod dn nude ngodi, kd cd nhung tmh 
tiit dd dugc cdc ben chftng minh vd dd dugc 
tod dn nude ngodi cdng nhdn. 

- Phdp lugt COî  hod nhan ddn Trang Hoa: 
Theo Luat to tyng ddn sy cfta Cdng hod 

nhdn dan Trung Hoa nam 1991, nhiing quy 
djnh cfta phdp ludt Hdn quan den td tung ddn 
sy qudc td dugc quy dinh tai Phin 4 (tft Dieu 
237 din Dieu 270).**'*' Ddi vdi vdn dd cdng 
nhgn vd cho thi hdnh bdn an, quyit djnh dan 
sy cfta toa dn nude ngodi, Dieu 268 Lugt td 
tung dan sy ndm 1991 quy dinh: "Truong 
hgp nhiing bdn dn, quyet dinh dd cd hiiu Igc 
phdp lugt cua tod dn nu&c ngodi yeu cdu 
hogc yeu cdu cong nhgn vd thi hdnh, cdn cu 
vdo nhicng BlfQT md nu&c Cgng hod nhdn 
ddn Trung Hoa ki kit hogc tham gia, hogc 
sau khi thdm tra Igi theo nguyen tdc hd 
tuong, tod dn nhdn ddn niu thdy khdng cd gi 
vi phgm nhiing nguyen tdc co bdn cua phdp 
lugt nuac Cgng hod nhdn ddn Trung Hoa 

Practical Perspective", Pepperdine Law review 
(Volume 29, Issue 1, International Law Weekend -
West Symposium Issue). 
(14). Viphdp lugt td tung ddn sg, Ki yeu ciia du in 
VIE/95/017 - Ting cuong n3ng lyre xet xu t^i Vi?t 
Nam, Hi Npi, 5/2000, tr. 146 -198. 

hogc chu quyin, an ninh qudc gia, Igi ich 
cdng cgng xd hoi thi quyit dinh cdng nhgn 
hieu It^c cua nd, cdn phdi thi hdnh thi ra lenh 
cho thi hdnh theo nhicng qtey dinh cd lien 
quan cua B0 lugt ndy. Tru&ng hgp cd vi 
phgm nhiing nguyen tdc co bdn cua.phdp 
ludt nuac Cgng hod nhdn ddn Trung Hoa 
hodc chu quyin, an ninh qudc gia, Igi ich 
chung cua xd hgi thi khdng cong nh^n vd 
khdng cho thi hdnh ". Xem xet nOi dung ciia 
diiu lugt trdn cho thiy ban dn, quyit djnh 
dan sy ciia tod an nude ngodi ve nguyen tdc 
se dugc cdng iih|ui va cho thi hanh tgi Idnh 
thd COng hod nhdn ddn Tnmg Hoa, tru 
nhung tradng hgp da dugc quy djnh se tft 
chdi cdng nhdn va cho thi hdnh. Cd the nhgn 
thiy nhftng trudng hgp tft chdi cdng nh$n vd 
cho thi hdnh diu la nhftng tradng hgp sd 
dugc tod dn cd thim quydn chft dOng kidm 
tra bdi vi lidn quan ddn nhiing Igi ich co bdn 
cua Cgng hod nhan dan Trung Hoa. Nhu 
vgy, tuong ty Phdp, COng hod nhan dan 
Trung Hoa dp dyng md hitih phdp lugt lipt ke 
cdc didu kipn md mgt bdn dn, quyet djnh dan 
sy cfta toa dn nude ngoai phdi thod man de 
dugc cdng nh4n va cho thi hdnh vd co quan 
cd thdm quyin cfta COng hod nhan ddn 
Trung Hoa se chft dOng kidm tra nhflng didu 
kien ndy. 

Nhu vdy, qua nghidn cftu phap lugt mOt 
sd qudc gia tieu bieu cho thiy md hinh phdp 
lugt thft nhdt (liet kd cdc didu kien md mOt 
ban dn, quyet djnh dan su cfta tod dn nude 
ngoai phdi thod man de dugc cdng nhgn vd 
cho thi hanh) dugc dp dyng phd biin, d ĉ 
biet la cdc qudc gia cd trmh do kinh te-xd hOi 
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phdt trien cao, khd ndng kiim sodt cdc quan 
hp phdp lu^t tdt bdi le md hmh ndy md rOng 
khd ndng chft dOng cfta cdc ben tham gia 
quan hp phdp lugt nhung nha nude van kiim 
sodt dugc cdc ban dn, quyet djnh nude ngodi 
dugc cdng nhgn vd cho thi hdnh. Ddi vdi md 
hinh thft hai, quy djnh nhihig trudng hgp tft 
chdi cdng nhgn vd cho thi hdnh, chi cd Dftc 
(von Id mOt trong nhiing quoc gia ed nen 
kmh ti vd xd hgi phdt trien) dp dung xudt 
phdt tft tuih chit md vd ty do cfta md hinh 
ndy. Cdc qudc gia cdn Igi lya chgn md hinh 
thft ba, vfta liOt kd cdc diiu kipn md mOt bdn 
an, quyet djnh cfta tod dn nude ngodi phdi 
thod mdn di dugc cdng nhdn vd cho thi 
hdnh, vfta lipt ke cdc tradng hgp tft chdi 
cdng nhgn vd cho thi hdnh, dd ddm bdo sy 
kidm sodt cfta nhd nude ddi vdi viOc cdng 
nh^n vd cho thi hdnh bdn dn, quyit djnh ddn 
sy cfta tod an nude ngodi. Md hinh ndy thich 
hgp vdi nhftng qudc gia cd trmh dO kuih ti-
x3 hOi trung bhih ho|c thap, trong dd cd Vipt 
Nam, nhd nude can tdng cudng kiim soat 
cdc quan he phdp ludt, ddc bipt Id cdc quan 
hp phdp lugt dan sy cd yeu td nude ngodi. 

3. Mpt so vin de lien quan den mo 
. hinh phdp lu§t ve cong nh^n vd cbo thi. 

hdnh bdn dn, quyet djnh dan sy cua tod 
dn nud'c ngodi theo Bp Iu|t td tyng ddn sy 
ndm 2015 

3A. Ngi dung diiu chinh cua Bg ludt to 
tung <Mn sg nam 2015 

Thu nhdt, vi nguydn tdc cdng nhgn vd 
cho thi hdnh bdn dn, quyet djnh din sy cua 
tod dn nude ngoai; Theo Diiu 423 vd Diiu 
431 Bg lugt td tyng ddn sy ndm 2015, vide 

cdng nhdn vd cho thi hdnh bdn dn, quyet 
dinh ddn sy cfta tod dn nude ngodi dua trdn 
hai nguydn tde: Nguyen tdc cd D U Q T 
(didm a khoan 1 Didu 423) vd nguyen tdc cd 
di cd Igi (didm b khodn 1 Didu 423). Bdn 
canh dd, Dieu 431 Bd ludt td tung dan su 
nam 2015 cdn quy dinh nhung bdn dn, 
quydt djnh dan sy cfta tod an nude ngodi, 
quydt djnh cfta co quan khac cd tham quyen 
cfta nude ngoai duong nhien dugc cdng 
nhdn tai Viet Nam. 

Nhu vay, theo quy dinh cfta phdp ludt 
hipn hanh, bdn an, quydt djnh dan sy cfta 
tod dn nude ngodi chi dugc cdng nhgn vd 
cho thi hanh tgi Viet Nam khi gifta Vipt 
Nam vd qudc gia ed tod an ban hdnh bdn an, 
quyet djnh do ddu la thanh vien eiia D U Q T 
vi vin di nay h o ^ gifta ViOt Nam va qudc 
gia dd cd dp dyng nguyen tac cd di cd lai. 
Tuy nhien, Bd luat td tung ddn sy ndm 2015 
bd sung nhiing tradng hgp bdn an, quyet 
dinh ddn sy cua tod dn nude ngodi, quyet 
djnh cfta CO quan khdc cd thdm quyen cfta 
nude ngodi duong nhidn dugc cdng nhdn tgi 
Viet Nam (Dieu 431). Day Id didm mdi so 
vdi quy dinh cfta Bd ludt td tyng ddn su 
ndm 2004. 

Xet d gdc dO md hinh phdp lugt, vide vfta 
dp dyng nguyen tdc cd D U Q T , vfta dp dung 
nguyen tdc cd di cd Igi thd hidn Viet Nam 
khdng duang nhidn cdng nhan cdc ban dn, 
quyit djnh dan sy cfta tod an nude ngodi nhu 
md hinh phdp luat cfta Dftc cflng nhu khdng 
dp dyng md hinh lipt ke cdc tradng hgp bdn 
dn, quyet djnh dan sy cfta tod an nude ngodi 
dugc cdng nhan vd cho thi hanh nhu Phap 
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hay Trung Qudc. Ndi cdch khac, trong ba md 
hmh phdp ludt da phdn tich d trdn, dudng 
nhu Viet Nam khdng dp dyng bdt eft md 
hinh ndo. Vipc bd sung nhiing tradng hgp 
duong nhidn cdng nhdn bdn an, quyet djnh 
dan sy cfta toa dn nude ngoai, quyet djnh 
cfta eo quan khdc ed thdm quydn cfta nude 
ngodi cfta BO lugt td tyng dan su nam 2015 
cang lam cho md huih phdp ludt cfta Vipt 
Nam khdng rd rdng. Xet d gdc dO li lugn, 
vipc cdc qudc gia cd dp dyng mOt md hinh 
phdp lugt hay khdng ho§c dp dyng vdi 
nhiing sy khdc bipt khdng quydt djnh hipu 
qua diiu chinh cfta phdp lugt tren thyc te 
nhung se gdp phan ldm cho he thdng phdp 
ludt Vipt Nam trd ndn khdc bipt so vdi phap 
lugt cac nude tren the gidi cftng nhu cdc 
D U Q T dieu chinh van de ndy. 

Thic hai, Didu 439 BO lugt td tung dan sy 
ndm 2015 quy djnh nhftng bdn an, quyet 
dinh dan sy cfta tod dn nude ngodi khdng 
dugc cong nhdn va cho thi hanh tgi Viet 
Nam. Cd ldm tradng hgp dugc Hdt kd tgi 
Diiu 439. Mdc dft tdn didu ludt la nhung 
tradng hgp khdng cdng nhan vd cho thi hdnh 
nhung nOi dung ciia dieu ludt thd hidn ro ddy 
Id nhftng diiu kidn ma mOt ban an, quyet 
djnh dan sy cfta tod dn nude ngodi phdi dap 
ftng de dugc cdng nhan vd cho thi hdnh tgi 
Viet Nam. Xet cu the timg trudng hgp ciia 
Dieu 439 bao gdm cd nhung dieu kipn md 
mOt ban an, quyet djnh cua tod an nude 
ngodi phai thoa man dd dugc cdng nhan vd 
cho thi hdnh, vfta lipt ke cdc tradng hgp tft 
chdi cdng nhdn vd cho thi hanh. 

Nhu vdy, Vipt Nam dp dung md hinh lipt 

kd cdc dieu kipn md mdt bdn dn, quyit dinh 
cfta tod dn nude ngodi phdi thod man de 
dugc cdng nhgn vd cho thi hdnh. Md hinh 
phdp ludt nay dd dugc xdy dyng tft BO ludt td 
tung dan sy ndm 2004 vd tiep tyc dugc ki 
thfta trong Bg ludt td tyng ddn sy nam 2015 
trong bdi cdnh, qud trmh hOi nhdp qudc te 
cfta Vipt Nam dien ra i^dy cang manh me, 
boat dOng cdng nhgn va cho thi hdnh bdn an, 
quyit djnh ddn sy cfta tod dn nude ngodi 
didn ra ngdy cdng phd bien. 

3.2. Nhicng vdn de cdn tiip tuc nghien 
cicu ddi v&i md hinh phdp lugt ve cong nhdn 
vd cho thi hdnh bdn dn, quyet dinh ddn su 
cua tod dn nu&c ngodi theo Bg lugt td tyng 
ddn su nam 2015 

Thic nhdt, co sd cfta vipe xdc dinh mo 
hmh phdp ludt phu hgp 

Dd xdc djnh md hinh dieu chinh phu hgp 
cfta phdp ludt ve cdng nhgn vd cho thi hdnh 
tai Viet Nam ban dn, quyet djnh cfta tod dn 
nude ngodi trong giai doan hidn nay cdn xac 
djnh rd ede van de sau day: 

- Dieu kipn kinh te-xa hdi cua Viet Nam: 
Viet Nam dang tdng cudng md rdng giao luu 
hgp tdc vdi cdc nude. Qua truth ndy da Id xu 
thd khdng thd ddo ngugc cfta ddt nude. Tuy 
nhien, cdng md rOng giao luu kinh td-dan sy 
vdi cae nude thi thyc td cung ngdy cang ro 
rang hon Id hp thdng phdp lugt Viet Nam 
khdng theo kjp nhu cau dieu chinh cdc quan 
he dan sy cd yeu td nude ngodi. Trong so 
nhung qudc gia ma Viet Nam cd mdi quan 
he ddn sy thudng xuyen vd cd ddng cdng 
ddng ngudi Vipt Nam sinh sdng, chi cd mOt 
sd it qudc gia da ki kit hipp djnh tuong trg tu 
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phdp vdi Viet Nam (Vi dy: Lien bang Nga). 
Cdn da sd cdc nude khdc (Hoa K>', l)c, Anh, 
Canada...) tin Viet Nam chua cd DLTQT diiu 
chinh cdc quan he ddn sy, trong dd cd quan 
hO cdng nhdn vd cho thi hdnh trdn Idnh thd 
cfta nhau bdn an, quyit djnh cfta tod dn. 
Chuih vi vdy, trong quan hp vdi cac qudc gia 
ndy, CO sd phdp li chft yiu didu chlnh vin la 
phdp ludt qudc gia vd nguyen tie chft yiu 
dugc dp dyng van Id nguyen tdc cd di cd Igi. 
Trong vide lya chgn md hinh phdp luat vi 
cdng nhgn vd cho thi hdnh bdn an, quyit 
djnh cfta tod an nude ngodi, Viet Nam cdn 
tinh todn tdt cd cdc van de nay dd can nhdc 
Igi ich ma cdng dan eiia nhung nude ndy se 
dat dugc tgi Vidt Nam cflng nhu Igi ich ma 
cflng dan Vipt Nam sd dgt dugc tgi nude dd, 
ddc biet la trong viec dp dyng nguydn tac cd 
di cd Igi. Vipc ddnh gia chinh xdc va dung 
ddn tmh hinh kinh td-xa hOi cua Vipt Nam 
trong giai dogn hidn nay cdn Id co sd dd Vidt 
Nam xdy dyng cac che djnh phdp ludt cd lien 
quan den hogt dOng cdng nhgn vd eho thi 
hanh bdn an, quydt djnh cfta tod an nude 
ngodi nhu Id phi, cdc nghTa vy tdi chinh 
trong vdn di fty thac tu phap qudc td, co chd 
phdi hgp gifta cdc ca quan cd lien quan trong 
bO mdy nhd nude (yi du: Tod an nhdn ddn tdi 
cao) bdi Id cdng nhan vd cho thi hdnh ban 
an, quyit djnh cfta tod dn nude ngoai Id thft 
tyc td tyng dgc biet vd rat phftc tgp, ddi hdi 
phdi ed sy phdi hgp tham gia cua nhieu co 
quan khdc nhau trong bg may nhd nude. 
Tdng hgp cdc quy djnh trong cdc ITnh vyc 
nay tao thanh co chd phdp H de cdc chft the 
bdo ve loi ich hgp phap cfta minh thdng qua 

vipc thyc hipn cdc quyin vd nghTa vy do 
phdp ludt quy djnh. 

- Nhiing Igi ich md Viet Nam theo dudi: 
Moi qudc gia khi tham gia vao cdc quan he 
phap li qudc ti diu theo dudi nhftng Igi ich 
nhdt djnh vd phyc vu cho viec thyc hidn cdc 
Igi ich do tren thyc td. Xuat phdt tft dieu 
nay, moi qudc gia khi quyit djnh ki ket hay 
tham gia D U Q T ciing nhu ban hanh van 
bdn phdp ludt trong nude ddu phai tinh todn 
ddn cdc Igi ich ma minh se dat dugc cung 
nhu nhiing Igi ich ma minh chap nhan san 
sd vdi cdc nude khdc cd lien quan. Trong 
linh vyc hodn thipn phdp ludt vd cdng nhgn 
va cho thi hdnh bdn an, quyit djnh cfta tod 
dn nude ngodi, cdc quoc gia khi quydt dinh 
ki kit, tham gia DUQT ho$c ban hdnh phdp 
luat trong nude deu xem xet nhiing Igi ich 
md qudc gia minh dang theo dudi. Didu ndy 
sd quydt djnh vipc qudc gia dd lya chgn md 
hinh didu chinh ndo cfta phdp ludt. Vipt Nam 
dang trong qud truih hOi nhap qudc te, viec 
xdc dinh ro nhftng nhdm Igi ich ma Viet 
Nam theo dudi khi tham gia vao quMi he 
cdng nh^n vd cho thi hdnh ban dn, quyet 
djnh cfta toa dn nude ngoai se gdp phin vdo 
vipc lua chpn md hinh phft hgp de xay dyng 
cdc quy dinh cua phdp luat ve cdng nhan va 
cho thi hdnh tai Viet Nam ban an, quydt djnh 
cfta toa an nude ngodi. 

- Thyc trgng he thdng phap ludt Viet 
Nam trong liiih vyc didu chmh quan he dan 
sy ed ydu td nude ngoai: cdng cuOc ddi mdi 
theo hudng tdng cudng hOi nhgp qudc le cua 
Viet Nam mdi bdt dau hem hai thap nien, 
viec xay dyng he thdng phap ludt phuc vu 
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cdc quan he cfta thdi ki hgi nhgp chi dang d 
giai dogn bat diu, nhieu hipn tugng phdp li 
du dd xuat hidn tft Iau trdn thi gidi nhung 
van cdn mdi me hodc xa la vdi Vipt Nam, 
nen kinh td phat tridn nhanh, cdc quan hp 
kmh te-xd hOi phdt trien nhanh chdng vd 
thay ddi lidn tyc dan den phdp lugt thudng 
xuydn lac hau so vdi nhu cdu didu chinh ciia 
thyc tien. Chinh vi vgy, trong viec hodn 
thipn md huih phdp ludt can xuit phdt tft 
thyc tien tinh hinh kinh ti-xa hOi cung nhu 
thuc trang hp thdng phdp ludt cfta Viet Nam 
de lya chgn cho phu hgp, trdnh tinh trang 
chft quan, duy y chi dp dat md hinh phdp 
lugt nude ngodi khdng phft hgp vdi thyc td 
cfta Viet Nam, lam cho phdp lugt khdng phft 
hgp vdi thyc tien vd khdng phat huy dugc 
hidu qud dieu chinh tren thyc te. Ddc biOt, 
trong qud trinh ban hdnh cdc quy djnh phdp 
lu^t tryc tidp tdc dOng ddn Igi ich cua chft 
the nude ngodi can xem xet trong mdi quan 
he tuong quan giua diiu ktOn cy the cfta 
Vipt Nam, can nhdc Igi ich cfta Vipt Nam 
ciing nhu Igi ich tuong ftng cfta chft thd 
nude ngodi sao cho phft hgp vdi dieu kien, 
hoan cdnh cfta Vipt Nam nhung van ddm bdo 
dugc mOt each hgp li Igi ich cfta chft the 
nude ngodi. 

Xudt phdt tft tdt cd nhflng van de cd Hen 
quan tryc tidp ddn vipc lya chgn md hinh cfta 
phdp lugt nhu tren, Viet Nam ndn chgn md 
hinh thft ba khi tidn hanh sua ddi quy djnh 
cfta phdp lugt ve cdng nhan va cho thi hdnh 
bdn dn, quydt dinh cua nude ngodi trong 
tuong lai. Cy thd, md hinh phdp lugt Vipt 
Nam nen Id md hmh vfta lipt kd cdc diiu 

kidn md mOt bdn dn, quyet djnh cfta tod dn 
nude ngodi phai thod mdn de dugc cdng 
nh$n va cho thi hdnh tgi Vipt Nam. Nhftng 
dieu kipn ndy ben thing kidn (tftc ben yeu 
cau) cd nghia vy phdi chftng mmh vd tod an 
cd thim quyen cfta Viet Nam se chft dOng 
kiim tra. Dong thdi phdp ludt cung liet ke 
cdc tradng hgp tft choi cdng nhdn vd cho thi 
hdnh. Nhflng trudng hgp nay sd do ben phdi 
thi hdnh, nghia la ben phdn doi vi^c thi hdnh, 
chft dgng chiing minh vd tod an cd thim 
quyen phdi tu chdi vipc cdng nhgn vd cho thi 
hanh bdn an, quyet djnh cfta tod dn nude 
ngodi niu chip nhdn su chftng mmh cfta bdn 
phdi thi hdnh m$c dft bdn ydu cau da chftng 
mmh dugc ban dn, quyet djnh cfta tod dn 
nude ngodi thoa man cdc didu kiOn bdt buOc 
trong nhdm thft nhit. 

Thu hai. phdp ludt Viet Nam cung can 
phdn djnh rd hai tradng hgp: nhirng bdn an, 
quyet djnh phdi thi hdnh tgi Viet Nam (nghTa 
Id phdi dp dyng thft tyc cudng chi thi hdnh) 
vd nhiing bdn dn, quyit djnh chi cin dugc 
cdng nhdn tgi Vipt Nam (nghia Id chi can dp 
dung thft tuc cdng nhan). Ddng thdi, trong 
vipc dp dyng cdc nguyen tdc diiu chmh ho?t 
dgng cdng nhdn va eho thi hdnh, md hinh 
phdp ludt Vipt Nam nen theo hudng md. 
Nghia Id ddi vdi nhiing tradng hgp vipe cflng 
nhdn bdn dn, quyet dinh cfta tod an nude 
ngodi se cd Igi cho cdng dan ViOt Nam md 
khdng dnh hudng den trgt ty cdng cua Vipt 
Nam thi khdng can yeu cau dieu kipn phdi c6 
DUQT. Bdi le, thyc tien dp dyng phdp ludt 
ve cdng nhgn vd cho thi hdnh bdn dn, quyit 
djnh cfta nude ngodi cho thay cac ben chi sft 
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dyng DUQT ldm rdo cdn phdp li khi ndo 
viOc cdng nhdn va cho thi hdnh gdy bat Igi 
ho^c thidt hgi cho Igi ich cdng cOng ciia nhd 
nude cflng nhu Igi ich cdc chft the trong 
nude cfta nude do. Kit hgp cdc vdn di nay 
vdi nhau, thi md hinh phdp lugt Viet Nam vd 
cdng nhdn va cho thi hdnh bdn an, quydt 
dinh cfta tod an nude ngodi cd thd dugc xay 
dyng nhu sau: 

"1. Bdn dn, quyet djnh dan sy cfta tod dn 
nude i^odi se dugc cflng nhan vd cho thi 
hdnh tgi Viet Nam neu dap ftng cdc dieu kien 
sau ddy, trft tradng hgp diiu udc qudc ti md 
Vipt Nam la thdnh vien ed quy djnh khac: 

a).... 
2. Bdn an, quyet djnh dan sy cfta tod an 

nude ngodi, mac dft thod man dieu kipn dugc 
quy djnh tgi khodn 1 Dieu nay se bj tft chdi 
cflng nhan niu bdn phdn ddi chftng mmh 
dugc, hodc bdn dn, quydt djnh dan sy cfta tod 
dn nude ngoai do rd rdng the hidn trudc toa 
an Vipt Nam: 

a)...."/. 
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