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DAC DIEM PHAP LY CUA TOI PHAM LUA DAO 
TRONG KINH DOANH DA CAP 

DAO TRUNG HIEU* 

Tdm tat: IVen cô  sd phSn tich cac d^c diem trong ho^t dgng kinh 
doanh da cap theo "mo hinh ldm tu* thap" t^i Vî t Nam trong giai 
doan 2009 - 2018, ike gia bai vilt ngliiSn cuu lam ro ĉ c dac dilm 
phap ly cua tpi pham Iva dao trong Idnh doanh da cdp, gop phdn 
nhdn difn, phat hifn tpi pham de to chiic cong tac phdng ngira va dau 
tranh tpi pham nay mpt each ctiinh xae, nhanh chong, kip thdi. 

Tic khda: Ddc diem phdp ly cua tdi phgm lua ddo trong kinh doanh da cdp; md hinh 
kim tu thdp. 

Ngdy nhgn bdi: 03/10/2018; ngdy bien tap xong: 13/10/2018; ngdy duyet bdi: 
09/11/2018. 

1. Tai Viet Nam, tpi pham ve lua dao 
ttong kinh doanh da cap chua dupe nghien 
eiiu sau dudi gdc dp khoa hpe ludt hinh su 
va tpi pham hpe, cho den Bp Iuat Hinh sy 
(BLHS) nam 2015 hanh vi lira dao ttong 
kinh doanh da cap mdi dupe tpi pham hda 
tai dilm d khoan 1 Dilu 290 BLHS nam 
2015 trong Tdi sir dung mang may tinh, 
mang viln thdng, phuang tien difn tu thuc 
hien hanh vi chiem doat tai san. 

Thuc tiln ap dung phap luat trudc ngay 
01/01/2018 (thaidilmBLHS nam2015 cd 
hieu luc), cac co quan tien hanh td tung 
thudng van dung Dieu 139 (Tdi lira dao 
chiem doat tai san), hoac Dieu 226b (Tpi 
sir dyng mang may tinh, mang viln thdng, 
mang Internet hoac thiet bi sd thuc hien 

hanh vi ehiem doat tai san) eua BLHS nam 
2009 de xu Iy cac vu an lira dao ttong kinh 
doanh da cap [9], 

Trudc hau qua vd eiing nang ne cua 
hanh vi lira dao trong kinh doanh da cap 
gay ra ttong ddi sdng xa hdi, viec BLHS 
nam 2015 tpi pham hda hanh vi nay da tao 
ea sd phap ly quan ttpng cho hoat ddng 
dau ttanh phdng, chong tpi pham. 

Khac vdi tpi pham lira dao chiem doat 
tai san thdng thudng, tdi pham lira dao 
ttong kinh doanh da cap dupe thye hien 
thdng qua "md hinh kim tu thap" - mdt 
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hien tupng biln tudng eiia phuang thiic 
kinh doanh da cdp xudt hien vao eudi 
nhiing nam 1960 tai My. Hau qua cua tdi 
pham nay la mdt mang ludi ngudi (gdm 
nhilu edp, nhilu nhanh) tham gia he thdng 
kinh doanh da cap hi ehiem doat tai san. 

Phan quylt ciia Uy ban thuang mai 
Lien bang Hoa Ky ddi vdi vu kifn cdng ty 
Koscot Interplanetery Inc da dinh nghia 
"md hinh kim tu thap" la: "Md hmh ma 
trong do ngudi tham gia phai tta mdt 
khoan ti ln eho edng ty de dupe quyen 
ban san phdm va dupe quyen nhan tien 
thudng tir viee tuyen nhiing ngudi khac 
tham gia vao chuang trinh, ma nhung 
khoan thu nhap dd khdng lien quan den 
viee ban san pham cho ngudi tieu diing 
thuc sy" [11]. 

0 Viet Nam, kinh doanh theo "md hinh 
kim ty thap" eung da duae nhan dien va la 
hanh vi bi cam ttong kinh doanh da cap. 
Cy the, khoan 10 Dieu 3 Nghi dinh sd 
42/2014/ND-CP ngay 14/05/2014 cua 
Chinh phu quy dinh v% quan Iy hoat ddng 
ban hang da cap da dinh nghia: "Kinh 
doanh theo mo hinh kim ty thap la viec 
tien hanh boat dpng kinh doanh theo 
phuang thiie da cap, ttong dd thu nhap eiia 
ngudi tham gia xuat phat chu yeu tir viec 
tuyen dung ngudi tham gia mdi; viec gia 
han hop ddng eua ngudi da tham gia; phi, 
tien dat epc hoac khoan ddu tu cua ngudi 
tham gia ttong mang ludi". Kinh doanh 
theo "md hinh kim ty thap" la hanh vi bi 
cam theo quy dinh tai diem q Dilu 5.1 
Nghi dinh nay. 

Kinh doanh da cap theo "md hinh kim tu 
thap" tai Viet Nam ttong 10 nam (giai doan 
2009 - 2018) cd cac dae dilm nhu sau: 

Thie nhdt. Id hogt dgng huy ddng tdi 

chinh trdi phep. 

Viec doanh nghifp yeu cau ngudi mudn 
tham gia mang ludi kinh doanh phai ddng 
mdt khoan tien nhat dinh (dudi nhieu danh 
nghia, hinh thiie khac nhau), ve ban chdt la 
hoat dpng huy ddng tai ehinh, gay quy 
trong mdt nhdm ngudi dupe td chirc thanh 
nhilu cap, nhieu nhanh. Chang han, cdng 
ty Lien Ket Vift yeu eau ngudi tham gia 
phai mua toi thieu mot ma hang vdi gia 8,6 
trieu dong de dupe cap mdt ma sd kinh 
doanh va quySn tham gia vao mang ludi; 
cdng ty MB24 ban vdi gia 5.200.000 
ddng/gian hang "ao" cho ngudi tham 
gia. Dieu nay di ngupe lai vdi nguyen tdc 
tu nguyen khi tham gia kinh doanh da cap. 
Sd tien ngudi tham gia ddng vao doanh 
nghiep, bi cap tten ciia hp chiem doat hoan 
toan. De thu hdi vdn va dupe hudng loi 
nhuan tir md hinh nay, ngudi tham gia 
bude phai tim kiem, dy dd, loi keo them 
nhung ngudi mdi ttd thanh thanh vien e ^ 
dudi de ddng tien cho hp. Md hmh nay co 
eau tnic hinh thap, nhiing ddi tupng d tten 
dinh thap (thude tdng cao nhat) nam giu 
eac khoan tien do thanh vien mdi ddng vao 
he thdng, chi tra mpt phan chi phi v$n 
hanh he thdng, tta thu lao cho tuyen dudi 
theo nhiing ty If nhat dinh, sd tien cdn Iai 
thi bi cac ddi tupng chilm hudng. Khi 
khdng the tim dupe them ngudi mdi tham 
gia vao hf thdng, tire la khdng cdn lupng 
tien mdi ddng vao, mang ludi tat yeu se do 
sap. Nan nhan se gdm nhiing ngudi d cap 
day thap. Ben canh dd, da xay ra nhieu vu 
nhiing ddi tupng tten "dinh thap" khi thay 
lupng tiln thu dupe da ldn liln bd ttdn, 
chiem doat toan bd sd tien ma ngudi tham 
gia mang ludi d cap dudi da ddng vao. 
Chang han nhu vy Colonyinvest; vu 
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Golden Rock Limited; vy Network Hoang 
Kim... Cac ddi tupng (ttong nude va nude 
ngoai) cam ddu mang ludi sau khi huy 
ddng dupe hang chue trieu USD da "dm 
tien" bd trdn khdi Viet Nam. 

Hien nay, boat dpng thu hiit tai chinh 
theo kieu da cap vao eac dy an bat dpng 
san, dieh vu du lich, tien ao, san phdm 
thdng tin sd... dang diln ra rdt phire tap. 
Nhieu td ehiic, ca nhan hira hen tta cho 
nha dau tu tien lai, tien thudng hay hoa 
hdng cao bat thudng so vdi so tiln vdn bd 
ra ban dau. Thyc chat, cac du an hay san 
pham nay chi la vd bpe, la eai cd d l ehe 
day boat ddng huy ddng tien. Ban chat ciia 
hanh vi nay van la lay tien ciia ngudi vao 
sau tta cho ngudi vao trude, tuyen tten 
ttong mang ludi. Khi khdng cdn ngudi 
ddng tien vao he thdng thi tiie khac se sup 
do va ngudi tham gia se mat tien da dau tu. 
Chdng ban, ddu nam 2018, cdng ty 
Modem Tech (tai quan 1, thanh phd Hd 
Chi Minh) bi ngudi dan td eao ehiem doat 
15 nghin ty ddng cua ban 32 nghm nha 
ddu tu, thdng qua vifc kinh doanh ddng 
tien "ao" Ifan... 

Thic hai, van hdnh dua tren su lica ddi 
Vi khdng cd muc tieu thiie day boat 

ddng ban le hang hda thye su, nen de tao 
long tin va danh vao tinh ham lpi nham ldi 
keo ngudi dan tham gia, doanh nghiep da 
cdp ludn cung cdp nhimg thdng tin sai su 
that v l lpi ich cua viee tham gia vao mang 
ludi kinh doanh da cap, ve tinh chat, cdng 
dung ciia hang hda, dae biet la tuyen 
truyen sai ve thu nhap, tien thudng, lpi 
nhuan, hoa hdng ma nhung ngudi dang 
hoae se tham gia vao he thong dupe 
hudng, hoac "td ve" ra vien canh giau 
sang, khdng can lam gi ciing ed thu nhap 

cao. Chdng ban, cdng ty Lien Ket Vift cam 
ket neu khach hang bd ra 8,6 trifu ddng 
mua 01 ma hang gdm 01 may ozone va 03 
san pham thuc pham chiic nang, sau 05 
nam se dupe hudng 409 trieu ddng tien 
hoa hdng, cdng vdi tiln thudng ma khong 
can phai lam gi. Day la nhiing chieu thiie 
tuy khdng mdi, nhung rat hifu qua vi danh 
thang vao Idng tham, ban tinh ham lpi cd 
hiiu cua eon ngudi. Vifc quang cao sai su 
that ve tinh nang, cdng dyng ciia san pham 
ciing diln ra phd bien ttong md hinh nay, 
nham thuc day tieu thu san pham tir nhan 
thirc sai ldm eua khach hang. Ngoai ra, de 
ldi keo dupe nhieu ngudi, doanh nghifp da 
cap cdn dua ra nhiing thdng tin gian ddi ve 
tu caeh phap nhan, tinh hpp phap ciia hoat 
dpng kinh doanh... Cd nhdm ddi tupng edn 
danh bdng thuang hieu bang thii doan mao 
danh, lam gia giay td, tai lieu cua ca quan, 
to ehiie. 

Thic ba, trd cdng cho viec ldi keo ngudi 
tham gia mgng ludi. 

Trong kinh doanh da cap chan chinh, 
ngudi tham gia dupe hudng hoa hdng, tien 
thudng tir k i t qua ban le san pham ciia 
minh va ciia mang ludi cap dudi do minh 
xay dung len va bao trp. Cdn ttong "md 
hinh kim tu thap", khoan hoa hdng, tien 
thudng ma doanh nghiep tta eho ngudi 
tham gia chinh la tien cdng du dd, ldi keo 
them ngudi mdi vao mang ludi. Sd tien 
nay dupe ttich ra mdt phan tir khoan thu 
cua ngudi tuyen dudi mdi tham gia. 

Thu tu, chiem dogt tien cua ngudi tham 
gia bang thu dogn ddn hdng trdi phdp 
lugt; trao ddi khdng ngang gid vd dp dung 
che dd trd thudng theo sa dd nhi phdn. 

Ngoai viec huy ddng tai chinh rdi 
chiem doat tien va bd ttdn, ngudi pham tpi 
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cdn lira dao ngudi tham gia bang thii doan 
ddn hang, ep ngudi tham gia mua san 
pham khdng ngang gia va che dp tta 
thudng nhi phan. 

Thu doan ddn hang la caeh chiem doat 
tien cua ngudi tham gia kha tinh vi. Bang 
"mdi nhu" lpi ich, doanh nghiep da cap du 
dd, ^ bude ngudi tham gia phai mua mpt 
sd lupng ldn san pham vdi gia cao gap 
nhieu lan, nhu mdt dieu kien de dupe 
quyen tham gia vao mang ludi kinh doanh. 
San pham doanh nghifp da cap ban ra cho 
ngudi tham gia thudng khdng cd gia tri va 
gia tri sii dyng thye (nhu cac gian hang ao, 
tien ao...), hoae la ed gia tri thap han nhieu 
so vdi gia ban (ttao ddi khdng ngang gia). 
Chang ban, san pham quan ao phu nii nhan 
nhieu Nymphs, xuat xii Dai Loan, gia vdn 
chi khoang 100.000 ddng/chiee, nhung 
cdng ty Thien Ngpc Minh Uy ban cho 
ngudi tham gia vdi gia 5.900.000 
ddng/chiec (cao gap 59 lan); cdng ty 
Trudng Giang Vift Nam nhap san pham 
"Truong Giang Liver"; "Truong Giang 
Calcium" vdi gia tir 12 nghin ddng din 18 
nghin ddng nhung ban ra cho ngudi tham 
gia vdi gia 990.000 nghin ddng (chua ed 
VAT) (cao gdp 50 din 82 ldn) [1]. 

Vi san pham dupe ban vdi gia qua cao 
nen ngudi tham gia tat yeu khdng thi ban 
lai san pham dd d thi trudng ban le truyin 
thdng. Cho nen pham vi luu thdng san 
phdm trong "md hinh kim ty thap" chi 
trong npi bd mang ludi, giua doanh 
nghiep da cdp vdi ngudi tham gia. Khi 
ngudi tham gia ed nhu edu tra lai san 
pham thi doanh nghiep da cdp tir chdi giai 
quylt vifc mua lai hang hda da ban theo 
quy dinh eiia phap luat hoac nhu cam kit, 
hiia hen ban dau. Chenh lech gia mua vao 

- ban ra chinh la khoan tien ma cac ddi 
tuong d "dinh thap" chiem hudng cua 
ngudi tham gia, sau khi trir di eac ehi phi 
van hanh he thdng. 

Ngoai ra, hanh vi chiem doat tien hoa 
hdng, tien thudng ciia ngudi tham gia con 
dupe che day het siic tinh vi thdng qua ehl 
dp tta thudng theo sa do nhi phan. Theo so 
dd nay, ngudi tham gia chi dupe phat triln 
hai tuyen (nhanh) cap dudi tryc thupc 
minh va xay dyng mang ludi tten hai 
nhanh nay. Trdn thyc te, doanh so ban 
hang giiia hai nhanh rat hiem khi can bdng 
nhau, ma se ed "nhanh manh" va "nhanh 
yeu", nghia la ludn cd su chenh lech vl 
doanh sd, doanh thu giua hai nhanh va 
doanh nghifp chi phai tta hoa hdng, tien 
thudng cho ngudi tham gia tten ea sd 
doanh thu eua "nhanh yen". Vi dy: Nlu 
"nhanh manh" cd doanh thu 100 ttifu 
ddng/thang, "nhanh yeu" khdng ed doanh 
thu, thi ngudi tham gia khdng dupe doanh 
nghiep tta hoa hdng, tien thudng, ddng 
nghTa vdi viec chu doanh nghiep "cudp 
khdng" sd tien thu lao tten ca sd doanh thu 
100 trieu ddng tii "nhanh manh". Nhu vay, 
sy chenh If ch doanh sd eang ldn thi lupng 
tien hoa hdng cua ngudi tham gia bi chiem 
doat cang nhieu. Day la sa dd tta thudng bi 
phap Iuat nhieu nude nghiem cdm, vi no 
thiic day ngudi tham gia tich cue du dd, Idi 
keo them nhieu ngudi khac bd tiln ddng 
vao "nhanh yeu", nham tao ra su can bang 
nhau giua hai nhanh (thudng gpi la "can 
chan") de cd the nhan dupe tiln thudng, 
tien hoa hdng cua doanh nghifp. So dd tta 
thudng nay hudng din viec ldi keo ngudi 
ddng tien vao he thdng, chii khdng nhdm 
thiic day tieu thy san phdm hang hda, di 
ngupe lai vdi nguyen tdc kinh doanh da 
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cap la ban le true tilp, hang hda phai den 
tay ngudi tieu dimg [1]. 

Tir nhiing ly do tten, cd the hi6u tpi 
pham lira dao ttong kinh doanh da cap la: 
Tdi pham chiem doat tai san cua ngudi 
tham gia mang ludi kinh doanh gdm nhieu 
cap, nhieu nhanh, thong qua md hinh kim 
tuihap. 

2. Dac diem phap Iy cua tpi pham lira 
dao ttong kinh doanh theo phuang thire da 
cap dupe phan anh thdng qua cac ylu td 
cau thanh tpi pham nhu sau: 

Ve khdch the: Khaeh tiie eiia tdi pham 
nay la quyen sd hiiu ve tai san. Ddi tupng 
tac dpng eua tpi pham nay chu yeu la tien, 
tai san ciia ngudi tham gia trong "md hinh 
kim tu thap". 

Mat khdch quan: 
Mot Id, y thiic chiem doat tai san cua 

ngudi pham tdi ludn ed trude hanh vi 
chiem doat. De dat dupe muc tieu ehiem 
doat tai san eua cpng ddng ngudi tham gia 
mang ludi kinh doanh da cap, ngay tir dau, 
y dinh ehiem doat tai san dupe bpe Id 
thdng qua hanh vi lua chpn va van hanh 
mang ludi theo "md hinh kim ty thap". 
Ban than hanh vi lya ehpn md hinh nay da 
dn chiia ben trong nd nhiing toan tinh gay 
thiet hai vl tai san cho ngudi tham gia. 

Hai Id, thii doan gian ddi cd trudc hanh 
vi chilm doat. D I chilm doat dupe tai san 
eua mang ludi ngudi tham gia, vi khdng 
dua tren boat ddng ban le hang hda thyc 
sy, nen ngudi pham tpi ehi cd the thu hut 
ngudi tham gia bang each ed y va chu 
ddng dua ra nhiing thdng tin gia, tao ra su 
hdp ddn ciia he thdng da cap. Tren thue te, 
thii doan gian ddi dua ra thdng tin gia cua 
ngudi pham tpi rat da dang, the hien qua 
nhilu hanh dpng nhu: Cd y tuyen truyen 

gian ddi ve lpi ieh kinh te ma ngudi tham 
gia dang hoac se dupe hudng khi tham gia 
vao mang ludi; quang cao sai sy thSt ve 
tinh nang, cdng dung cua hang hda; gia 
mao doanh nghiep boat ddng chan chinh; 
mao danh eae ea quan nha nude, td chiic 
ed uy tin; Iam gia eac loai cdng van, giay 
td, chii ky ciia nhiing ngudi cd tham 
quyen... Day deu la sy ey the hda thii doan 
gian ddi ciia ngudi pham tdi, vdi mye dich 
nham lam eho ngudi khae nay sinh sy tin 
tudng, nay sinh long tham, tinh ham lpi, tu 
dd dan den vifc tu nguyfn ddng tien vao 
doanh nghiep dudi nhieu hinh thuc, danh 
nghia khac nhau de dupe quyen tham gia 
vao mang ludi. 

Hanh vi gian ddi ttong "md hmh kim ty 
thap" dien ra lien tue ttong thdi gian tdn tai 
cua mang ludi va gan lien vdi su phat trien 
cita mang ludi. Chu the thyc hien hanh vi 
gian doi khi mang ludi da dupe thiet lap 
khdng chi ed ngudi pham tpi d vi tri "dinh 
thap" ma bao gdm ca eac thanh vien khae 
ttong mang ludi, tinh da cap ttong hoat 
ddng lira dao nam d diem nay. Dudi tac 
ddng ciia yeu td loi ieh khi ldi keo dupe 
ngudi mdi tham gia vao mang ludi, nhiing 
thanh vien da tham gia chu ddng va cd y 
thyc hifn viec tuyen truyen sai sy that, dua 
thdng tin gia ddi vdi nhiing ngudi khac, 
nham tuyen md hp vao tuyen dudi cita 
minh. Van de nay cd y nghia thyc tien 
quan trpng khi xem xet vai ttd dong pham 
ciia ngudi tham gia ttong mdt vy an cd 
hanh vi lira dao ttong kinh doanh da cap. 

Ba Id, hanh vi chiem doat tai san ttong 
kinh doanh da cap dien ra lien tuc va song 
hanh vdi thii doan gian doi. O Tdi lira dao 
chilm doat tai san thdng thudng, thu doan 
gian ddi thudng ket thiic trudc khi vifc 
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giao tai san dupe thuc hien, day la diem 
khac bift can nhan dien. Vdi dac thu cua 
boat ddng kinh doanh da cap theo "md 
hinh kim tu thap", mang ludi ngudi tham 
gia ludn van ddng theo hudng md rdng, 
phat ttien them cac tuyen, cac nhanh, cae 
tang... cung vdi nd la qua ttinh chiem 
doat tai san cua ngudi tham gia diln ra 
lien tuc, thdng qua viee huy ddng tai 
chinh trai phep, ddn hang trai phap luat, 
ttao ddi hang hda khdng ngang gia, ap 
dung ehe dp tta thudng nhi phan, chilm 
doat tien rdi bd trdn... 

Hanh vi lira dao chiem doat tai san 
ttong "rad hinh kim ty thap" dupe dn chiia 
dudi dang eae hpp ddng dan su, nhu: Thda 
thuan hpp tac kinh doanh da cdp, hpp ddng 
dat epe mua hang hda, cac bien ban thda 
thuan ddng phi, le phi, philu thu tiln du 
hdi thao, hda dan mua tai lieu... Ngudi 
tham gia do tin vao Idi quang cao, tuyen 
truySn cua doanh nghiep hay ciia nhan 
vien tuyen tten, tudng gia la that, nen tu 
nguyen giao kit cae hpp ddng dan su, ty 
nguyen ddng tiln, phi, hoac mua hang hda, 
dich vu, mua gdi dau tu ciia doanh nghiep. 

Bdn la, tpi pham lira dao ttong kinh 
doanh da cap la loai tdi pham cd cdu thanh 
vat ehdt. Thiet hai v l tai san ttong tdi 
pham nay la tri gia tai san bi chilm doat va 
viec xae dinh nd la cdn thilt 6k dinh tpi, 
xae dinh eau thanh ca ban hoae cdu thanh 
dinh khung tang nang. Tren thyc tl, hau 
qua thift hai cua hanh vi lira dao ttong 
kinh doanh da cap ludn d miic dac bift 
nghiem ttpng, dupe thi hien thdng qua s6 
lupng ngudi bj hai va tai san bi chilm 
doat. Ben canh dd la tac ddng tieu cue din 
tinh hinh an ninh ttat tu, van hda xa hpi d 
nhieu dia phuang va ttong pham vi ca 

nude, can ttd vifc thuc hifn cae chu 
truang, ehinh sach ve an sinh xa hdi. 
Ngoai ra, hau qua cua hanh vi lira dao d 
"md hinh thap ao" cdn gay "khimg hoang 
Idng tin" trong edng ddng ddi vdi phuong 
thiic kinh doanh da cap, vdn la phuang 
thiic kinh doanh hifn dai va ed nhieu dilm 
uu viet. Qua do gay anh hudng xau den uy 
tin va hifu qua kinh doanh cua cac doanh 
nghiep kinh doanh da cap boat ddng tuan 
thii phap luat. 

Ndm Id, giua boat ddng kinh doanh da 
cap theo "md hinh kim ty thap" va thiet hai 
ve tai san cua ngudi tham gia c6 mdi quan 
he nhan qua (ndi tai - tat yeu). Bdi vi, md 
hinh nay vdi yeu td gian ddi va ehiem doat 
chira dyng ben ttong, tat yeu se din din 
hau qua Iam cdng ddng ngudi tham gia hi 
thiet hai ve tai san. Hoat ddng kinh doanh 
da cap theo md hinh nay la ca sd quylt 
dinh viec ngudi pham tdi chilm doat dupe 
tai san cua ngudi tham gia mang ludi. 

Mat chu quan: 

Vi ddu hieu ldi: Tpi pham lira dao ttong 
kinh doanh da cap dupe thye hien vdi loi ed 
y trye tiep. Ve Iy tri, ngudi pham tdi nhan 
thiie rd viee td ehiic boat dpng theo "md 
hinh kim tu thap" la nham chilm doat tai 
san cua ngudi tham gia; nhan bilt rd nhiing 
thii doan dua ra la gian ddi, hoan toan 
khdng cd that, nham Iam ngudi tham gia tin 
do la su that. Trudc khi thuc hien nhiing 
hanh ddng lua ddi, ngudi pham tdi da cd y 
thiic chiem doat tai san eiia ngudi tham gia. 
Ve y chi, ngudi pham tdi mong mudn hanh 
vi lira ddi dua den ket qua la chiem doat 
dupe tai san eiia ngudi tham gia. 

Ve ddu hieu dgng ca, muc dich phgm 
tdi: Ngudi pham tdi thyc hien hanh vi lira 
dao ttong kinh doanh da edp la de thda 
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man nhu cau vat chat cua ban than. Ddng 
ca vu lpi la ddng lyc ben ttong thiie dSy 
ngudi pham tpi thyc hien tdi pham. Muc 
dieh ehiem doat tai san la mong mudn 
chiem doat dupe tai san cua ngudi tham 
gia mang ludi ma ngudi pham tdi dat ra 
trong y thiic ehu quan eua minh khi quylt 
dinh thyc hifn tdi pham. Muc dieh nay cd 
trude khi thye hien hanh vi pham tdi. 

Chu the: 
Chu the cua tdi pham lira dao ttong kinh 

doanh theo phuang thiic da cap la ngudi cd 
nang luc ttaeh nhifm hinh sy, dat dp tudi 
theo Iuat dinh va da thuc hifn hanh vi pham 
tdi cu the. Do chii the eiia tpi pham lira dao 
ttong kinh doanh da cap la chu the thudng, 
nen khdng cd sy ngoai le ddi vdi ngudi 
nude ngoai, ngudi khdng qude tieh khi thyc 
hifn hanh vi lira dao ttong kinh doanh da 
eSp tten lanh thd Vift Nam, trir mdt sd 
ngudi dupe hudng quyen mien trir tu phap, 
van de ttaeh nhiem hinh su ciia hp dupe giai 
quyet bang con dudng ngoai giao. 

Theo quy dinh tai Dilu 12 BLHS nam 
2015 vl tudi chiu trach nhiem hinh su, 
ngudi tir dli 16 tudi ttd len phai chiu trach 
nhifm hinh sy ve mpi tdi pham. Ngudi tir 
du 14 tudi ttd len, nhung ehua du 16 tudi 
chi phai chiu ttaeh nhifm hinh su ve tdi 
pham lua dao trong kinh doanh da cap quy 
dinh tai khoan 3, khoan 4 Dieu 174 (Tdi 
lira dao chilm doat tai san); hoac khoan 3, 
khoan 4 Dilu 290 (Tdi sir dung mang may 
tinh, mang vien thdng, phuang tifn dien tir 
thyc hien banh vi chiem doat tai san). 

Viec nghien ciru cac dac diem phap ly 
ciia tdi pham lira dao trong kinh doanh da 
cdp khdng chi cd y nghia ttong edng tac ap 
dung phap Iuat de xir ly tdi pham, ma cdn 
tao ca sd quan ttpng eho viec tien hanh eae 

boat ddng phdng ngua, chu ddng kifn toan 
chinh saeh phap luat ve quan ly kinh 
doanh da cap, khac phuc cac id hdng chinh 
sach thudng bi tdi pham khai thac, lpi 
dung de gSy an; chii dpng nhan difn sdm 
eac bieu hifn cua kinh doanh da cap lira 
dao de ttien khai eac bifn phap phdng 
ngira, ngan chan tdi pham, khong de tai 
dien tinh trang tpi pham xay ra, gay hau 
qua nang ne nhu thdi gian vira qua.D 

Tai li^u tham khao: 
1. Le Bi Bo (2016), Qudn ly nhd nuac doi v&i 

hog.t dgng bdn hdng da cdp a Vi$t Nam hien nay, 
Luan an Tien sy, Hpc vien Khoa hgc xa hoi. Ha Noi 

2. Chinh phii, Nghi dinh s6 110/2005/ND-CP 
ngay 24/8/2005 v6 quan ly- ho^t dong ban hang 
da cap. 

3. Chinh phu, Nghi dinh s6 42/2014/ND-CP ngay 
14/5/2014 ve quan ly hoat ddng ban hang da cap. 

4. Chinh phu, Nghi djnh s6 40/2018/ND-CP ngay 
12/3/2018 vg quan ly hoat dong ban hang da cap. 

5. Cue Quan ly Canh tranh - Bo Cong thuong 
(2013), Nghien ciru bdn hdng da cdp 2013 He 
thong phdp lugt qudn ly hoai dpng bdn hdng da cdp 
tai mot so quoc gia - Kinh nghiem cho Viet Nam, 
Chuang trinh h6 txg ky thuat hau gia nhap WTO. 

6. Le Thi Huong (2014), Bdn hdng da cdp hdt 
chinh theo phap lugt canh tranh Vi^t Nam hien nay, 
Luan van Thac sy, Hgc vien Khoa hpc xa hoi. Ha Npi. 

7. Trin Thi Phuong Hi6n (2007), Tgi lica ddo 
chiem dogt tdi sdn nhimg vdn de ly lugn vd thuc 
tien, Luan van Thac sy, khoa Luat, Dai hoe Quoc 
gia Ha Ngi. 

8. Quoe hpi nudrc Cpng hoa xa hpi ehu nghia 
Viet Nam, Luat Canh tranh nam 2004. 

9. Qu6e hpi nuac CHXHCN Vift Nam (2009), Bg 
ludt Hinh si^ nam 1999 (sua doi va bo sung ndm 2009) 

10. Qudc hpi nuac CHXHCN Viet Nam 
(2015), Bp lugt Hinh su ndm 2015 (sua doi vd bo 
sung ndm 2017). 

11. Phan Diic Que (2013), Bdo ve nguai lieu 
diing tu qudn ly chat bdn hdng da cdp, Cue Quan 
Iy canh tranh, Bp Cong thuang, Ha Ngi. 

12. http://dantri.com.vn/kinh-doanh/mo-hinh-
kim-tu-thap-la-mot-dang-kinh-doanh-lua-dao-
1386181049.htm. 

S601{thang01/2019)\ 
Tap chi 

_KIEMSAT I 3 3 

http://dantri.com.vn/kinh-doanh/mo-hinhkim-tu-thap-la-mot-dang-kinh-doanh-lua-dao1386181049.htm
http://dantri.com.vn/kinh-doanh/mo-hinhkim-tu-thap-la-mot-dang-kinh-doanh-lua-dao1386181049.htm
http://dantri.com.vn/kinh-doanh/mo-hinhkim-tu-thap-la-mot-dang-kinh-doanh-lua-dao1386181049.htm



