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BIEN PHAP NGAN CHAN GIV NGUOI 
1R0NG TRUONG HOP KHAN CAP THEO QUY MNH 

CUA Bp UIAT T 6 TUNG HJNH SU NAM 2015 

VC GIA LAM* 

Tom tat: So sanh quy djnh cua By lu|t To tyng hinh sy nam 
2015 ve giir nguoi trong truong hyp khan cap (Dieu 110) cho thay 
chva cd su thong nhat vol cac quy dinh bdt ngirod bi giir trong 
trucmg hyp khan cap (khoan 2 Bieu 109); tam giir d6i vol nguM bi 
giir trong truimg hyp khdn cap (khoan 1 Dieu 117); vl tham quyen 
ra quyet dinh t̂ m giir; ve doi tuyng bi tam giu quy dinh tai Dilu 
59. Bai vilt nay tac gia lam ro sy chua th6ng nhdt do v̂  dua ra kiln 
nghi hoan thî n. 

Tie khda: GHe ngudi, tgm gHe; ngudi bi tgm giir; trudng hgp khdn cdp; Bd ludt Td tung 
hinh su. 

Ngdy nhdn bdi: 02/11/2018; ngdy bien tap xong: 12/11/2018; ngdy duyet bdi: 
11/12/2018. 

Khoan 1 Dieu 109 Bd luat Td tung hinh 
sy (BLTTHS) nam 2015 quy dinh: "B% kip 
thdi ngan ehan tdi pham hoac khi cd can cir 
ehiing td ngudi bi budc tdi se gay khd khan 
eho viec dieu tra, truy td, xet xir hoac se 
tilp tuc pham tpi hoac de bao dam thi hanh 
an, ca quan, ngudi cd tham quyen tien 
hanh td tung trong pham vi tham quyen eua 
minh co the ap dung bifn phap giii ngudi 
trong trucmg hpp khan cap, bat, tam giii. 

1. Sau b i ^ phap ngan chan quy djnh tgi BLTTHS nam 
2003 gflm: Bit, teim giu, tgm giam, cam di khoi nen cir tru, 
bao linh, dat tiSn ho|ic tai san co gia tri de bao dam. 

tam giam, bao ITnh, dat tien de bao dam, 
cam di khdi noi cu tni, tam hoan xuat 
canh". Theo quy dinh tai khoan 1 Dieu 109 
BLTTHS nam 2015, ed 08 bifn phap ngan 
chan cd the dupe ap dung so vdi 06 bien 
phap ngan ehan quy dinh tai BLTTHS nam 
2003 , trong dd, "giii ngudi trong trudmg 
hpp khan cap" la mdt bien phap ngan ehan 
mdi dupe bd sung vao BLTTHS nam 2015. 
Viec bd sung bifn phap ngan chan nay la 

*Tiin si, Khoa phip luit hinh str, Bai hgc 
Luit Hi Ngi. 
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sy the che hda quy dinh cua Hien phap 
nam 2013: "Khdng ai bi bat neu khdng cd 
quyet dinh eiia Toa an nhan dan, quyet 
dinh hoae phe chuan ciia Vien kiem sat 
nhan dan, trir trudng hpp pham tpi qua 
tang. Vifc bat, giam giii nguai do luat 
dinh" . Quy dinh bd sung bien phap ngan 
chan "giii ngudi trong trudng hpp khan 
cap" cung la viec trien khai thyc hien 
nguyen tac "bao dam quyen bat kha xam 
pham ve than the" quy dinh tai BLTTHS 
nam 2015: "Mpi ngudi cd quyen bSt kha 
xam pham ve than the. Khdng ai bi bat neu 
khdng cd quylt dinh eiia Tda an, quyet 
dinh hoac phe ehuan cua Vien kiem sat, trir 
trudng hpp pham tdi qua tang. Viec giir 
nguai trong trudng hpp khan cap, vife bat, 
tam giii, tam giam ngudi phai theo quy 
dinh eua Bd luat nay" 

Tuy nhien, tren phuang difn lap phap, 
khi nghien euu cac quy dinh cua BLTTHS 
nam 2015 ve viec giii ngudi trong trudng 
hpp khan cap, bat ngudi bi giu trong 
trudmg hpp khan cap, tam giii..., tac gia 
thay nhiing quy dinh nay cd diem van chua 
thdng nhat. Dieu nay chac ehan gap phai 
nhiing bat cap, vudng mac khi ap dung vi 
cd the dan den each hieu va ap dung phap 
luat khac nhau. Trudc hSt la sy ehua thdng 
nhat yong quy dinh tai Dieu 109 (Cac bien 
phap ngan chan) va Dieu 110 (Giu ngudi 
trong trudng hpp khan cap) trong 
BLTTHS nam 2015. 

Khoan 2 Dilu 109 BLTTHS nam 2015 
quy dinh eac trudng hpp bat ngudi gdm: 
Bat ngudi bi giii trong trudng hpp khan 
cap; bat ngudi pham tpi qua tang; bat 
ngudi dang bi truy na; bat bi can, bi eao de 

2 Xem' Khoaii 2 Dieu 20 Hien phap nam 2013. 
3 Xem, Di^u 10 BLTTHS nam 2015. 

tam giam; bit ngudi bi yen cau dan d .̂ 
Theo quy dinh tai khoan 1 va khoan 2 

Dilu 109 BLTTHS nam 2015 da ndi tren, 
"bit" la mdt trong 08 bien phap ngan ehan 
ddc lap ap dung trong td tyng hinh sy. 
Bifn phap "bit" bao gdm 05 trudng hpp 
bit ngudi cu the, trong do "bat ngudi bi 
giii trong trudng hop khdn cdp" la mpt 
trudmg hpp "bat" mdi dupe bd sung vao 
BLTTHS nam 2015. Ciing theo quy dinh 
tai dieu luat nay, "giu ngudi trong trudng 
hpp khan cap" va "bat ngudi bi giii trong 
trudng hpp khan cap" la hai trudng hpp 
khae nhau. "Giii ngudi trong trudng hpp 
khan cap" la mdt bien phap ngan ehan ddc 
lap, cdn "bat ngudi bi giu trong trudng 
hpp khan cap" la mdt trudng hpp bat cu 
the cua bien phap ngan chan dpc lap khac 
la "bat ngudi". Day la hai npi dung lap 
phap ma ve nguyen tac can dupe quy dinh 
dpc lap vdi nhau thi mdi cd sy phan bift rd 
rang giiia mdt bifn phap ngan chan ddc lap 
nay vdi mdt trudng hpp cu the cua mpt 
bien phap ngan chan ddc lap khac ve can 
cir ap dung, tham quyen va thu tiie ap 
dung. Tuy nhien, khi trien khai xay dyng 
quy dinh ve cac bifn phap ngan chan cu 
the tai chuang nay thi nha lam luat lai dua 
hai ndi dung ndi tren vao dieu chinh trong 
eung mdt dieu luat ma ngay ca ten gpi ciia 
dieu Iuat ay (Dilu 110. Giii ngudi trong 
trudmg hop khan cap) eiing khdng bao ham 
het ndi dung da quy dinh trong dd. Theo y 
kien ciia tac gia, quy dinh nhu vay la chua 
that hpp ly, vi nhung ly do sau: 

Ve ky thuat lap phap la chua dam bao 
sy thdng nhat trong quy dinh giiia Dieu 
110 vdi Dilu 109 Bp luat nay. Cu thi, nhu 
da neu d tren, tai doan 1 Dilu 109 
BLTTHS nam 2015 quy dinh: "Giu ngudi 
trong trudng hpp khdn cdp" la mdt bien 
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phap ngan chan ddc lap ben canh eac bien 
phap ngan chan khac nhu: Bat, tam giii, 
tam giam...; vg bien phap "bat" thi tai 
khoan 2 Dilu 109 BLTTHS nam 2015 quy 
dinh cd 05 trudng hpp "bat", gdm: Bit 
ngudi bi giii trong trudmg hpp khan cap, 
bat ngudi pham tdi qua tang, bat ngudi 
dang bi truy na, bat bi can, bi cao de tam 
giam, bat ngudi theo yeu cau dan dp. Tuy 
nhien, Dilu 110 BLTTHS nam 2015 cd ten 
la "giii ngudi trong trudng hpp khan cap" 
lai quy dinh gdp chung bien phap ngan 
chan nay vdi trudng hpp "bat ngudi bi giii 
trong trudng hpp khan cap" la rapt trong 
cac trudmg hpp cu the cua bifn phap ngan 
chan dpc lap ia "bat ngudi" dupe quy dinh 
tai khoan 2 Dilu 109 BLTTHS nam 2015 
thi rd rang, ndi dung quy dinh ciia dieu luat 
da vupt ra ngoai pham vi ten gpi eua dieu 
luat va nhu vay la ehua th§.t hpp ly va 
khdng ed su thdng nhat vdi quy dinh tai 
Dilu 109 Bd luat nay. 

Ben canh do, ciing xuat hien sy chua 
thdng nhdt trong quy dinh giiia Dieu 110 
va Dilu 117 BLTTHS nam 2015 quy dinh 
vl bien phap ngan ehan tam giii, cu the la: 
Khoan 2 Dilu 117 BLTTHS nam 2015 quy 
dinh vl tham quyen ra quyet dinh tam giu 

4. Nhung ngudi quy dinh tai cac diem a va b khoan 2 
Didu n o bao gom' Thii tnrcmg, Pho Thu tnrdng Co quan 
dieu tra cac cdp; Thii truang dem vi doc lap c§p trung doan 
va tuong duong, Don tnrcmg D6n bien phong, Chi huy 
tnrcmg Bien phong cua khau cang, Chi huy tnrdng Bp dgi 
bien phong tinh, thanh pho tnrc truoe tning uong, Cue 
tmong Cue tnnh sat bien phong Bo doi bien phong, Cue 
tnrdng Cue phdng, chong ma tuy va tpi pham Bg dgi bien 
phong, Doan tnrdng Doan dac nhiem phong, chong ma tuy 
va tgi ph?im Bo dOi bien phong; Tu l̂ nh vung lyc luong 
Canh sat bien, Cyc trudng Cue Nghiep vu va ph^p lu§t lyc 
lugng Canh sat bien, Doan trudng Doan dae nhi?m phdng, 
chdng tgi pham ma tiiy lyc lurpng Canh sat bien; Chi cue 
truong Chi cue Kiem ngu viing; 

nhu sau: "Nhiing ngudi cd tham quyen ra 
lenh giii ngudi quy dinh tai khoan 2 Dieu 
110 ciia Bd luat nay ed quyen ra quyet 
dinh tam giii". Quy dinh ndi tren ro rang la 
ed diem khdng thdng nhat vdi quy dinh tai 
Dieu 110 ciia Bp luat nay. Bdi vi, ngoai 
nhiing ngudi cd tham quyen ra lenh giii 
ngudi trong trudng hpp khan cap quy dinh 
tai dilm a va b khoan 2 Dilu 110 BLTTHS 
nam 2015 la nhiing ngudi thude Ca quan 
dieu tra va co quan dupe giao nhiem vu 
tien hanh mdt sd boat ddng dieu tra, thi 
nhung ngudi quy dinh tai diem c khoan 2 
Dieu 110 eua Bp luat nay gdm "ngudi chi 
huy tau bay, tau bien khi tau bay, tau bien 
da rdi khdi san bay, ben cang". Day la 
nhiing ngudi khdng thude dien ngudi dupe 
giao nhifm vy tien hanh mdt sd hoat dpng 
dieu tra theo quy dinh ciia BLTTHS nam 
2015 cung nhu Luat td chiic Co quan dieu 
tra hinh su nam 2015. 

Dieu luat khdng quy dinh eho nhung 
ngudi quy dinh tai diem e khoan 2 Dieu 
110 BLTTHS nam 2015 ndi tten cd nhiing 
quyen ciia ngudi dupe quy dinh tai cac 
diem a va b khoan 2 dieu nay sau khi ra 
lenh giii ngudi trong trudng hpp khan cap 
cd cac quyen: Lay ldi khai ngudi bi giu, ra 
quyet dinh tam giu, ra Ifnh bat ngudi hi 
giii hoac tra ty do cho ngudi do ma phai 
chuyen giao ngudi ma hp da ra lenh giii 
ngudi trong trudng hpp khan cSp eho Ca 
quan dieu tra ed tham quyen, de Ca quan 
dieu tra tien hanh cac hoat ddng dieu tra, 
xae minh, xu ly ngudi da bi hp giii trong 

5, Khoan 1 Dieu 114 BLTTHS nam 2015 quy dinh: 
Sau khi giO ngudi trong truong hgp khan cip, bat ngudi 
hoac nĥ in ngudi bi giu, bi bat, Co quan diSu tra, ca quan 
duoc giao nhiem vu tien hanh mgt so hoat dgng dieu tra 
phai lay ldi khai ngay va trong ihdi han 12 gid phai ra 
quyet dmh t̂ im giii hoac tra ty do cho ngudi bi bit. 
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trudng hpp khdn cdp do. Nhiing ngudi cd 
quyin ra lenh giii ngudi ttong trudng hpp 
khdn cdp quy dinh tai dilm c khoan 2 Dieu 
110 BLTTHS nam 2015 ehi dupe thye 
hien duy nhit mpt vifc khi da ra lenh giu 
ngudi ttong trudmg hpp khan cdp la "giai 
ngay ngudi bi giii kem theo tai lifu lien 
quan den vifc giii ngudi ttong trudng hop 
khdn edp din Co quan dieu tta nai cd san 
bay hoac bin cang dau tien tau frd ve" . 

Nhu vay, theo quy dinh tai doan 2 
khoan 4 Dilu 110 BLTTHS nam 2015 thi 
nhiing ngudi ed quyen ra lenh giu ngudi 
ttong trudng hpp khan cap quy dinh tai 
diem c khoan 2 dieu nay khdng cd quyen 
ra quyet dinh tam giu ngudi ma nhiing 
ngudi nay da ra lenh giii ttong trudng hop 
khan cap va hp ciing khdng cd quyen ra 
lenh bat ngudi bi giii ttong trudng hpp 
khan cap. Theo tac gia, quy dinh nhu vay 
la hop ly vi neu nhung ngudi nay cd quyen 
ra quyet dinh tam giii thi muc dich cua 
vifc tam giii ttong trudng hpp nay khdng 
phai nham mye dich cd thdi gian de dieu 
tra, xae minh Iy do khien ngudi bi tam giii 
bi giii khan cap. Bdi vi, nhiing ngudi ed 
quyen giii ngudi ttong trudng hpp khan 
cap quy dinh tai diem c khoan 2 Dieu 110 
BLTTHS nam 2015 khdng nam ttong difn 
ngudi dupe giao nhiem vy tien hanh mdt 
sd hoat ddng dieu tta . Ddng thdi, neu quy 
dinh cho nhung ngudi ndi tten quyen ra 
quyet dinh tam giii thi thdi han tam giii la 
bao nhieu ngay va dupe tinh tir khi nao? 
Viec kiem sat thdi ban tam giu nay thyc 
hien nhu the nao? Van de dat ra la: Lifu cd 
kiem sat dupe vifc tam giii ttong trudng 
hpp nay hay khdng, khi tau bay, tau biln 

6 Xemdo?m2khoan4Dieu UOBLTTHSnam2015. 
7. Xem Dilu 39 va Djgu 164 BLTTHS nam 2015. 

vdn la cac phuang tien thudng xuyen "di 
dpng", ludn ed sy van dpng? Day la vdn dl 
khd tien lifu chinh xae dupe va neu cd quy 
dinh thi eimg khdng ed kha nang thuc hifn 
khi khdng the xae dinh chinh xae dupe vi 
tri 6n dinh eua tau bay, tau bien, ciing nhu 
thdi gian tau bay, tau bien ttd ve va cung 
khd cd the xae dinh ehac ehan san bay, ben 
eang dau tien ma tau bay, tau bien se frd ve 
la san bay, ben cang nao. Ben eanh dd, neu 
nhiing ngudi quy dinh tai diem c khoan 2 
Dilu 110 BLTTHS nam 2015 cd quyin ra 
quylt dinh tam giu thi den liic nao hp co 
thi ban giao ngudi bi tam giii cho Ca quan 
dieu tta cd tham quyen khi ma tau bay, tau 
biln da rdi khdi san bay, ben cang? Trong 
nhieu trudng hpp, cd the phai nhieu ngay 
sau khi cat canh hay nhd neo, tau bay, tau 
bien dd mdi quay ttd Iai san bay, ben cang 
d ttong nude. Vi vay, tAe gia eho rang, quy 
dinh tai Dilu 117 BLTTHS nam 2015 cho 
phep nhiing ngudi ed quyen ra Ifnh giu 
ngudi ttong trudng hpp khan cap quyen ra 
lenh tam giii ma khdng quy dinh loai trir 
nhung ngudi quy dinh tai diem c khoan 2 
Dilu 110 Bd luat nay la khdng hop ly. 
Nguyen nhan ed the do nha lam ludt da so 
xuat khi khdng de y den nhiing thay ddi co 
ban eua quy dinh ve bat ngudi tai 
BLTTHS nam 2015 so vdi BLTTHS nam 
2003 hoae quy dinh nay gidi han cho hp 
quyen ra quyet dinh tam giii vdi cac ddi 
tupng khac nhu ngudi bi bit theo Ifnh truy 
na, ngudi bi bat ttong trudng hpp pham tpi 
qua tang. Tuy nhien, theo tae gia, ed ve 
nhu viee dd nghieng vl ly do thir nhdt chii 
khdng phai vi ly do thii hai. Bdi vi, theo 
quy dinh tai Dilu 111 BLTTHS nam 2015 
ve bat ngudi pham tpi qua tang va quy 
dinh tai Dilu 112 BLTTHS vl bdt ngudi 
dang bi truy na, thi sau khi bat ngudi, 
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ngudi thue hien viec bat phai giai ngay 
ngudi bi bat den ea quan Cdng an, Vien 
kiem sat hoac Uy ban nhan dan noi gan 
nhdt. Khoan 3 Dilu 111 BLTTHS nam 
2015 ehl quy dinh trudng hpp neu co quan 
Cdng an xa, phudng, thi ttan, ddn Cdng an 
phat hifn, bat giii, tiep nhan ngudi pham 
tdi qua tang thi thu giii, tam giu vii khi, 
hung khi va bao quan tai lifu, do vat cd 
lien quan, lap bien ban bat giu ngudi, idy 
ldi khai ban dau, bao vf hien trudng theo 
quy dinb cua phap luat; giai ngay ngudi bi 
bat hoac bao ngay cho Co quan dieu tta ed 
thdm quyin. Khoan 3 Dilu 112 BLTTHS 
nam 2015 eiing ehi quy dinh trudng hop 
Cong an xa, phudng, thi tran, ddn Cdng an 
phat hifn, bat giu, tiep nhan ngudi dang bi 
truy na thi thu giu, tam giii vu khi, hung 
khi va bao quan tai lifu, dd vat cd lien 
quan, lap bien ban bat giii ngudi, lay ldi 
khai ban dau; giai ngay ngudi bi bat hoae 
bao ngay eho Co quan dieu tta ed tham 
quyen. Ca hai quy dinh ndi tten deu khdng 
thay de cap den trudmg hop neu nhung 
ngudi ed tham quyen quy dinh tai diem e 
khoan 2 Dilu 110 BLTTHS nam 2015 phat 
hien, bdt ngudi hoae tiep nhan ngudi hi bat 
do pham tpi qua tang hoac bi bat theo lenh 
truy na tten tau bay, tau biln thi ed quyin 
gi. Do vay, theo tae gia neu ngudi pham tpi 
qua tang hoae dang bi truy na ed bi bat tren 
tau bay, tau bien khi tau bay, tau bien da 
rdi khdi san bay, ben cang thi ngudi ehi 
huy tau bay, tau bien do cd ttaeh nhiem 
quan Iy (giu) ngudi bi bdt dl hp khdng cd 
hanh vi bd ttdn hoac gay nguy hiem eho 
ngudi va tai san fren tau bay, tau bien; sau 
do phai chuyen giao ngay ngudi bi bat cho 
Ca quan dieu tra nai cd san bay, ben cang 
ma tau bay, tau bien trd ve dau tien. Thdi 
gian han che ty do cua ngudi bi bat tir luc 

bat hoae tiep nhan ngudi bi bat frong cac 
trudng hpp nay den khi giao dupe ngudi bi 
bat cho cac ca quan cd tham quyen la thdi 
gian giii ngudi bi bat de ed dieu kien giao 
nop hp eho ea quan dd (thye chat la thdi 
gian di ehuyen phuong tien ma tten do cd 
ngudi hi bat hoac bi giii khan cap den dia 
chi da xae dinh ttong lich trinh eiia tau bay, 
tau bien dd va thdi gian nay la bao nhieu 
ngay hoac bao nhieu gid thi rat khd an 
dinh trudc) chir khdng phai la thdi gian 
tam giii (dupe an dinh trude ttong luat de 
phue vy viec dieu tta, xae minh ly do bat 
ngudi nham giai quyet vu an) theo quy 
dinh tai Dilu 118 BLTTHS nam 2015. 

Tir nhirng phan tich tten, tac gia de xuat 
phuong an khac phye su chua phu hop va 
thdng nhat teong quy dinh tai cac Dieu 110 
va Dilu 117 BLTTHS nam 2015 nhu sau: 

Thir nhdt, ddi vdi Dilu 110 BLTTHS 
nam 2015, cd hai phuang an khae phue 
nhu sau: 

Mdt Id, tach Dilu 110 BLTTHS nam 
2015 thanh hai dieu luat ddc lap, mpt 
dilu quy dinh ve bifn phap ngan chan 
"giii ngudi trong trudng hpp khan cap", 
mdt dieu quy dinh ve "bat ngudi bi giir 
trong trudmg hpp khan cap". Neu theo 
phuang an nay, tat yeu se pha va tinh dn 
dinh eua BLTTHS nam 2015. Bdi le, se 
phai them mdt dieu Iuat mdi xen giua eae 
dieu luat quy dinh ve "giii ngudi trong 
trudng hpp khan cap" (Dieu 110) va "tam 
giii" (Dieu 117), ddng thdi, phai chuyen 
mpt sd ndi dung lien quan den "bat ngudi 
bi giir trong trudng hpp khan cap" tir 
Dilu 110 BLTTHS nam 2015 sang dilu 
luat mdi bd sung. 

Hai Id, giii nguyen co cau ve ndi dung 
cua Dieu 110 nam 2015, nhung sira ddi, bo 
sung vao ten cua dieu luat bang viec them 
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cum tir "va bdt ngudi bi giii frong trudng 
hpp khdn cdp" vao sau cym tir "giu ngudi 
ttong trudng hpp khan cdp". Neu theo 
phuang an nay, se khdng pha va tmh dn 
dinh cua BLTTHS nam 2015 do khdng 
phai them mdt dilu luat mdi xen giiia cac 
dilu luat quy dinh v l "giii ngudi ttong 
trudng hop khdn cdp" (Dilu 110) va "tam 
giu" (Dilu 117). Ngoai ra, cung khdng can 
phai chuyin mdt sd ndi dung lien quan den 
"bdt ngudi bi giii ttong trudng hop khan 
edp" tir Dilu 110 nam 2015 sang dilu luat 
mdi bd sung. Theo phuang an nay, npi 
dung cua dilu luat khdng thay ddi va Dieu 
110 BLTTHS nam 2015 (theo d l xudt sira 
ddi) se cd ten gpi nhu sau: "Dieu 110. Giii 
ngudi trong trudng hpp khan cap va bat 
ngudi hi giii trong trudng hpp khan cap" . 

Thd- hai, ddi vdi quy dinh tai Dieu 117 
BLTTHS nam 2015, tae gia cho rdng, chi 
cdn them vao khoan 2 dieu nay cum tir 
"dilm a va b" vao sau eum tir "nhiing 
ngudi cd tham quyen ra lenh giii ngudi 
quy dinh tai" la da khac phue dupe su 
khdng thdng nhat giiia Dieu 110 va Dieu 
117 BLTTHS nam 2015 v l thdm quyin ra 
quyet dinh tam giii va tham quyen ra lenh 
bdt ngudi bi giii ttong trudng hpp khan 
edp. Cu thi, khoan 2 Dilu 117 BLTTHS 
nam 2015 (theo phuang an de xuat sua 
ddi) se ed npi dung sau: "Nhiing ngudi ed 
tham quyen ra lenh giii ngudi quy dinh tai 
diem a va b khoan 2 Dieu 110 cua Bd luat 
nay c6 quyen ra quyet dinh tam giii". 

Mpt van de nua la quy dinh ciia 
BLTTHS nam 2015 ve nhung viee ma Co 
quan dieu tra, ca quan duoc giao nhifm 
vu tien hanh mpt so hoat ddng dieu tta va 
nhiing ngudi ed tham quyen ra lenh giii 

i Xem them Dieu 110 BLTTHS nam 2015. 

ngudi ttong trudng hpp khan cap phai 
lam sau khi giii ngudi ttong trudng hop 
khdn cdp cung da lam nay sinh nhimg 
thdc mdc. Cu the, khoan 4 Dilu 210 
BLTTHS nam 2015 quy dinh: Trong thdi 
han 12 gid, sau khi Co quan dieu tta, co 
quan dupe giao nhifm vu tien hanh mpt 
sd boat ddng di lu tra ra Ifnh giii ngudi 
frong trudng hpp khan cap hoac Co quan 
dilu tra nhan ngudi bi giii ttong trudng 
hpp khdn edp tir ngudi ed thdm quyin ra 
Ifnh giii ngudi (quy dinh tai diem c khoan 
2 Di lu 110 BLTTHS nam 2015) phai ISn 
lupt lam nhiing viec nhu sau: Ldy ldi khai 
cua ngudi bi giii va ngudi cd thSm quygn 
ra Ifnh giii ngudi trong trudmg hop khdn 
cdp quy dinh tai d i lm a va b Dilu 110 
BLTTHS nam 2015 ra quylt dinh tam 
giii, ra lenh bdt ngudi bi giii hoac tra tu 
do ngay cho ngudi dd. Van de dat ra d 
day la, vifc ldy ldi khai ngudi bj giir co 
mue dieh nhdm lam sang td 1>' do ddn den 
viee hp bi giii ttong trudmg hop khSn cap 
d l n lu thdy ed can eir thi ra quyet dinh 
tam giii hoac tra ty do eho hp. Vay viec 
bi t ngudi bi giii trong trudng hop khan 
cdp dupe thyc hien trude khi ra quyet 
dinh tam giu hay sau khi ra quylt dinh 
tam giii hoac ra ddng thdi vdi quyet dinh 
tam giii mdi la hop ly? Nlu theo quy dinh 
hien hanh eua BLTTHS nam 2015 thi 
viec ra lenh bdt ngudi bi giii trong trudng 
hpp khan cdp se dupe dua ra sau khi ra 
quyet dinh tam giii (ngay ca trudng hpp 
lenh bdt dupe ban hanh ddng thdi vdi 
quylt dinh tam giii thi ciing la sau khi ra 
quyet dinh tam giii rdi mdi ra Ifnh bat). 
N I U hilu nhu vay thi ddi tupng ciia bat 
ngudi ttong trudng hpp nay khdng phai la 
ngudi bi giu trong trudng hpp khan cap 
nhu quy dinh cua dieu luat, ma la ngudi 
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hi tam giii theo quy dinh tai Dieu 59 
BLTTHS nam 2015^ Do dd, bat ngudi 
khi da cd quyet dinh tam giii hp thi khdng 
cdn la bat ngudi bi giir ttong trudng hpp 
khan cap niia ma la bat ngudi bi tam giii. 
Neu ra lenh bat ngudi bi giii ttong trudng 
hop khan cap ngay sau khi giii hp hoac 
ngay sau khi tiep nhan ngudi bi giu thi 
ddi tupng ciia bat ngudi luc nay mdi la 
ngudi bi giii khdn cdp nhu quy dinh tai 
Dilu 109 BLTTHS nam 2015. 

Tir nhiing ly do tten, tac gia cho rang 
dieu luat can ed sy siia ddi theo hudng sap 
xep lai thii ty edng viec ma Ca quan dieu 
tra, ca quan dupe giao nhiem vy tien banh 
mpt so hoat dpng dieu tta phai lam sau khi 
giu ngudi hoac nhan ngudi bi bat ttong 
trudng hop khan cSp eho thong nhat vdi cac 
quy dinh tai Dilu 109 BLTTHS nam 2015 
ve trudng hpp bat ngudi bi giii ttong trudng 
hop khan cap. Cu the, sau khi lay Idi khai 
ngudi bi giii frong trudng hpp khan cap, 
neu CO ly do de tam giii ngudi nay thi cac 
ea quan (ngudi cd tham quyen quy dinh tai 
dilm a va b khoan 2 Dilu 110 BLTTHS 
nam 2015) phai ra lenh bat ngudi bi giii dd 
trudc rdi mdi ra quyet dinh tam giii. Trong 
trudng hpp khong cd ly do dl tam giii thi tta 
ty do cho hp. Quy dinh nhu vay mdi phii 
hpp vdi quy dinh cua khoan 2 Dieu 20 Hien 
phap nam 2013 cung nhu Dilu 10 BLTTHS 
nam 2015" ,̂ ddng thdi ciing thi hien su tdn 
ttpng quyen con ngudi, quyen cua ea nhan. 
Vifc bat ngudi ttong trudng hpp nay can cd 

su phe ehudn cua Vien kiem sat, edn quyet 
diiih tam giii thi khdng can phe chuSn. Vifc 
quy dinh nhu vay cung la hpp ly vi neu sau 
khi ra quyet dinh tam giu rdi mdi ra Ifnh bat 
thi dd la sy khdng phu hpp vdi thyc te da 
dien ra la neu chua bat dupe ngudi dd 
khdng the tam giii hp dupe. Quy dinh nhu 
vay Cling thdng nhat vdi quy dinh tai khoan 
4 cua Dilu 110 BLTTHS nam 2015: "Lfnh 
bat ngudi bi giii frong trudng hop khan cap 
phai gui ngay cho Vien kiem sat cimg cap 
kem theo tai lieu lien quan den vife giu 
ngudi de xet phe ehuan". Neu sira ddi nhu 
vay thi ddi tupng tam giii quy dinh tai 
khoan 1 Dilu 117 BLTTHS nam 2015 eung 
can xae dinh lai cho ehinh xae Thay vi 
"tam giii ed thi ap dung ddi vdi ngudi bj 
giii ttong trudng hpp khan cap" can sira ddi 
thanh "tam giii cd the ap dung ddi vdi 
ngudi bj bdt ttong trudng hop bi giii khan 
cap" mdi bao dam su thdng nhat ttong quy 
dinh eiia BLTTHS nam 2015 ve giii ngudi 
frong trudng hpp khan cap, bat ngudi va 
tam giii, cy the nhu sau: 

"Dieu 117. Tam giu 
1. Tam giii cd the ap dung ddi vdi 

ngudi bi bdt trong trudng hgp bi giic khdn 
cdp, ngudi hi bat frong trudng hpp pham 
tdi qua tang, ngudi pham tpi ty thii, dau 
thii hoae ddi vdi ngudi bi bat theo quylt 

9, Dieu 59. Ngudi b) t̂ im giii 
I. Ngudi bi t̂ im giu la ngudi hi giii trong trudng hgp 

khin cap, bi bit trong trudng hijp ph^m tgi qua tang, bi bat 
theo quyet dmh truy na ho^e ngudi pham toi tu thu, diu thii 
va ddi vdi hg da cd quyet djnh tam giir. 

10. IChoan 2 Dieu 20 Hien phap nam 2013:"... Khong 
ai bj bat neu khdng co quyet d^ih ciia Toa an nhan dSn, 
quyet djnh hoae phe ehuan eiia Vien Idem sat rthan dan, trir 
trudng hop pham tgi qua tang...", Dieu 10 BLTTHS nam 
2015:".. .Khdng ai bi bat neu khdng cd quyet djiih ciia Tda 
an, quyet dinh h o ^ phe chuan ciia Vi$n kiem sat, trir 
trudng hgp pliam toi qua tang". 

11 Khoan I Di^u 117 quy d ^ : Tgm giii cd the ap 
d\mg ddi vdi ngudi bi giu trong trudng hijp khan cip, 
ngudi bi bit trong trudng hop pham tgi qua tang, ngudi 
ph^m tgi tu thii, dau thu hoac ddi vdi ngudi hi bit theo 
quyet dinh truy na 
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dinh truy na. 
2. Nhiing ngudi cd tham quyen ra lenh 

giii ngudi quy dinh tai diem avdb khoan 
2 Dilu 110 ciia Bd luat nay ed quyen ra 
quylt dinh tam giu. 

Quylt dinh tam giii phai ghi ro hp ten, 
dia ehi eua ngudi bi tam giii, ly do tam giu, 
gid, ngay bdt ddu va gid, ngay het ttidi han 
tam giii va cac npi dung quy dinh tai khoan 
2 Dilu 132 cua Bd luat nay. Quylt dinh 
tam giii phai giao cho ngudi hi tam giii. 

3. Ngudi thi hanh quylt dinh tam giii 
phai thdng bao, giai thich quyen va nghia 
vu eua ngudi bi tam giii quy djnh tai Dieu 
59 eiia Bp luat nay. 

4. Trong thdi han 12 gid ke tu khi ra 
quylt dinh tam giu, ngudi ra quyet dinh 
tam giii phai giri quyet dinh tam giu kem 

theo cae tai lieu lam can cii tam giii cho 
Vifn kiem sat cimg cap hoac Vifn kilm 
sat CO tham quyen. Neu xet thay viec tam 
giic khdng cd can cu hoac khong can thiet 
thi Vien kiem sat ra quyet dinh huy bd 
quylt dinh tam giii va ngudi ra quyet dinh 
tam giii phai tta ty do ngay cho ngudi bi 
tam giu". 

Khoan 1 Dilu 59 BLTTHS nam 2015 
quy dinh ve ddi tupng cd the bi tam giir 
ciing can phai siia ddi eho phu hpp vdi quy 
dinh tai khoan 1 Dilu 110 BLTTHS nam 
2015 nhu sau: "Ngudi bi tam giii la ngudi 
bi bat trong truang hgp bi giic khdn cdp, hi 
bdt ttong trudng hpp pham tpi qua tang, bi 
bat theo quyet dinh truy na hoac ngudi 
pham tpi tu thii, ddu thu va ddi vdi hp da 
cd quyet dinh tam giu".D 

QUYEN CUA N G U O I H . 
ITiep theo trang 10) 

sd ky phan bat budc eho timg ngudi thua 
ke khdng phy thude vao ndi dung cua di 
chuc la phan di tang dupe chuyen giao 
cho ngudi dupe di tang. 

Nhung quy dinh ve di tang, phap luat 
chi dinh lupng di san ma khdng dinh tinh 
tai san, do vay, mpi tai san xae dinh dupe 
gia tri ve kinh te deu cd the quy ddi thanh 
gia tri ciia di tang. Phap luat quy dinh nhu 
tten nham tao dieu kien cho ngudi lap di 
chiic dinh doat tai san cua minh mdt each 
ty do nhat va khdng hi rang bupe vao tinh 
chat eua tai san ma chi quan tam din gia tri 
ciia tai san dimg de di tgng. Tuy nhien, tten 
thuc te va theo truyen thdng, phong tue. 

thdi quen thi khdng phai mpi loai tai san 
deu CO the dupe dung de di tang. 

Nhu vay, viec xae dinh 2/3 suit ciia mpt 
ngudi thira ke theo phap luat neu di san 
dupe chia theo phap luat, de bao ve quyen 
thira ke eua cac con chua thanh nien, cha, 
me, vp, chdng va eon thanh nien cua ngudi 
de iai di san theo di chiic ma khdng cd kha 
nang lao ddng frong trudng hpp hp khdng 
dupe ngudi lap di chiie eho hudng di san 
hoae chi cho hudng phdn di san it hon hai 
phan ba suat do, thi mdi ngudi ttong sd hp 
vdn dupe hudng phdn toi thilu blng 2/3 
suat thua ke ehia theo phap luat. Vife xae 
dinh 2/3 cua suat thua k l ehia theo phap 
luat that sy can thiet, quan ttpng ttong viec 
ap dung phap luat bao ve quyen thira ke 
eiia ngudi dupe hudng di san khdng phu 
thupc vao ndi dung cua di chiic theo quy 
djnh tai Dilu 644 BLDS nam 2015.a 
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