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Tom tat: Cac bifn phap bao ddm dlu diryc quy dinh trong Bo lu^t 
DSn sy qua cac lan phap diln hoa va thtrtmg suySn diryc su dung 
trong cac quan hf dSn sy, kinh doanh thuong m î tren thyc tiln. Bai 
viet nay, t^c gid neu v^ phan tich quy dinh cua Bo luat Dan sy nam 
2015 ve bifn ph^p bao dam blng dat cyc, ky quy va tin chap. 

Tic khda: Biin phdp bdo dam; dgt cgc; ky quy; tin chdp. 
Ngdy nhgn bdi: 26/10/2018; ngdy bien tap xong: 18/11/2018; ngdy duyet bdi: 

10/12/2018. 

1. Bien phap bao dam bang dat cyc 
1.1. Khdi nifm ve dat cgc 
Dat cpc la bien phap bao dam cd nhilu 

y nghia thuc tien, rat thong dung trong ddi 
sdng xa hdi, tir trudc den nay deu dupe 
quy dinh trong cac Bp Iuat Dan su 
(BLDS): Dilu 363 BLDS nam 1995, Dilu 
358 BLDS nam 2005, Dilu 328 BLDS 
nam 2015. 

Theo quy dinh tai Dilu 328 BLDS nam 
2015 thi dat cpc la viee mdt ben (sau day 
gpi la ben dat cpc) giao cho ben kia (sau 
day gpi la ben nhSn dat cpc) mdt khoan 
tiln hoac kim khi quy, da quy hoac vat cd 
gia tri khac (sau day gpi chung la tai san 
dat cpc) trong mdt thai ban de bao dam 

giao ket hoae thuc hien hpp ddng. Trudng 
hpp neu hpp ddng dupe giao ket, thuc 
hien thi tai san dat epc dupe tra lai cho 
ben dat epc hoae dupe tru de thuc hien 
nghia vu tra tien; neu ben dat cpc tir chdi 
viee giao ket, thuc hien hpp ddng thi tai 
san dat epc thupc ve ben nhan dat cpc; neu 
ben nhan dat cpc tu choi viec giao ket, 
thuc hien hpp ddng thi phai tra eho ben 
dat cpc tai san dat cpc va mdt khoan tien 
tucmg duomg gia tri tai san dat cpc, trie 
trudng hpp cd thoa thuan khae. 

Tren ca sd quy dinh eua cae BLDS, 

Luit sir. Hoa giai vien, Trgng tii vien 
Trung tim trgng tai qudc ti Viet Nam (VIAC). 
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chiing ta ed the thay ddi tupng eiia giao 
dieh dat epe la tien, kim khi, da quy hoac 
vat cd gia trj khae. Vat ed gia tri khac phai 
la vat dupe phep luu thdng dan su, cd the 
xae dinh dupe gia tri bang mot khoan ti8n 
nhat dinh thi mdi dupe dung de dat cpc. 
Neu hai ben thda thuan dat epc ma ddi 
tuong do phap luat cam luu thdng thi du 
vat dd cd gia tri, hpp ddng dat cpc se bi vd 
hieu, vi du: Tien dat epe la ngoai te, ma 
thai diem dat cpc va thdi diem xir ly tien 
dat cpc ed quy dinh cua phap luat khdng 
cho phep ngucri dan dung ngoai te lam 
phuang tien giao dich thanh toan trong 
hpp ddng dich vu, mua ban tai san. 

Quan he giiia ben dat cpc va ben nhan 
dat cpc la mdt quan he dSn su binh ding, 
ciing nhau thuang lupng, thda thuan ve 
viec dat cpc, nhung dat epe khdng phai la 
muc dieh ehinh. Dat cpc chi la mpt bien 
phap bao dam cho muc dieh chmh ma hai 
ben dang hudng tdi, do la viec giao kit 
hoac thue hien hpp ddng (hpp ddng ma dat 
cpc bao dam cho hinh thanh hoac thuc 
hien hop ddng, cd the gpi day la hpp ddng 
chinh). Khi hpp ddng dupe giao kit hoac 
thue hien thi ben nhan dat epc giao tra tai 
san dat cpc cho ben dat epc. Neu ben dat 
cpc vi pham cam ket nhu khdng giao kit 
hoae khdng thuc hien hpp ddng thi mdt tai 
san dat cpc, neu ben nhan dat cpc vi pham 
cam ket thi ngoai viec tra lai tai san dat epc 
cho ben dat cpc cdn phai chiu mdt khoan 
tien phat tuong duong vdi gia tri tai san 
dat cpc hoac theo thda thuan. 

Nhu vay, bien phap bao dam bang hinh 
thirc dat cpc cd dac diem sau: Thda thuan 
dat cpc la mdt giao dieh dan su; la mdi 
quan he giiia ben dat cpc va ben nhan dat 

cpc, trong dd, ben dat epe phai giao trude 
cho ben nhan dat epe mpt lupng tai san 
nhdt dinh; du cd mpt ben dat cpc va mgt 
ben nhan cpc nhung nd khdng phai la quan 
hf mpt chi§u giua ben dupe bao dam va 
ben nhan bao dam nhu eac bien phap bao 
dam khae, vi du; Cam cd, the chap, bao 
lanh. Cd y kien cho rang do ehinh ttnh chdt 
hai chieu trong trach nhiem, dua tren co sd 
Idi ma dat cpc khdng phai la mpt bien phap 
bao dam, ma la hinh thiic phat vi pham; tai 
san dat epe cd the la mpt khoan tien hoac 
kim khi quy, da quy hoac tai san co gia tri 
khac; dat cpc nham bao dam cho viec giao 
ket hoac thuc hien hpp ddng va se dupe ha 
lai ben dat cpc neu hop ddng dupe giao ket 
hoae thue hien; ben nao vi pham cam ket 
(khdng ky ket hop ddng hoac khdng thuc 
hien hpp ddng) se hi phat cpc. 

Tir phan tieh tren, cd the dinh nghia dat 
cpc la mdt giao dieh dan su the hifn sir 
thda thuan, thdng nhat giiia hai ben, qua 
dd ben dat cpc se giao cho ben nhan dat 
epc mdt khoan tien hoac kim khi quy, da 
quy hoac vat cd gia tri trong mpt thdi ban 
nham bao dam cho viee giao ket hoac thuc 
hien hpp ddng, khi hpp ddng dupe giao ket 
hoac thuc hien thi ben dat cpc se dupe 
nhan lai tai san dat epe, ben nao vi pham 
se bi phat epe. 

1,2, Bat cpc CO phdi bien phdp bdo 
ddm nghia vu trong tieang lai? 

Xet ve ban ehdt, dat cpc la bien phap 
bao dam bang hinh thirc phat khi vi pham 
cam ket. Hinh thiic phat vi pham nay dupe 
bao dam blng mpt gia tri da dupe xae dinh 
ttirdc, ben dat cpc phai giao sd tai san nay 
eho ben nhan dat epe trudc khi ky kit hop 
ddng chinh (neu la bao dam eho ky ket hpp 
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ddng) va cd the giao sd tai san nay cimg 
thdi diem hoae sau thai diem ky hop dong 
chinh, nhung thuc tl thudmg dupe thue 
hien trudfc thdi diem thuc hien hpp ddng 
chinh, neu la de bao dam thuc hien hop 
ddng. Chinh day la ca sd dl dua dat cpc 
vao bien phap bao dam, edn bien phap 
phat vi pham (khdng ed bao dam) du 
BLDS nam 1995 ciing xep dat epc cimg 
danh mue vai cac bien phap bao dam, 
nhung tir BLDS nam 2005 cho din nay, 
nha lam luat khong coi do la bien phap bao 
dam, day la lua chpn diing dan, khoa hpc. 

Theo quy dinh tai khoan 1 Dilu 328 
BLDS nam 2015 thi giao dich dat cpc cd 
the hinh thanh trudc de bao dam cho viec 
hinh thanh, thuc hien hop ddng. Tai phan 
quy dinh chung ve cac giao dich bao dam 
trong BLDS nam 2015 ed quy dinh viec 
bao dam nghia vu trong tuong lai va tai 
khoan 6 Dilu 3 Nghi dinh sd 163/2006/ND-
CP ngay 29/12/2006 eiia Chinh phii ve giao 
dich bao dam da quy dinh: "Nghia vu trong 
tuong lai la nghia vu dan sir ma giao dieh 
d§n su lam phat sinh nghia vu dd dupe xae 
lap sau khi giao dieh bao dam dupe giao 
kit". Tir quy dinh nay va khi thay viec dat 
cpc cd the bao dam cho viec giao ket hpp 
ddng nen cd y kien cho rang dat epe la bien 
phap bao dam nghia vu trong tuang lai. Ben 
canh dd: "NghTa vu hinh thanh trong tuang 
lai la nghia vu hinh thanh sau khi cac ben 
xae lap bign phap bao dam (vi du, dat cpc 
bao dam eho nghia vu trong tuang lai hoac 
bao lanh cho ngudi vay tien)" . 

1. Xem: "Binh ludn khoa hgc Bp ludt Ddn sif cua me&c 
Cong hoa xa hpi chu nghta Viet Nam ndm 2015 ", tT.439, 
440, Nxb.Tirphap (2016). 

Tae gia cho ring y kien tren la khdng 
diing, bdi le, cac bien phap bao dam 
nghia vu trong tuang lai bao gid eiing 
phai hinh thanh trudc va nd bao dam cho 
chinh nghia vu ciia giao dich dupe hinh 
thanh sau (ma nghia vu dd dupe gpi la 
nghia vu trong tucmg lai), chii khdng 
phai la mpt nghia vu dan su ndi chung. 
Cdn bien phap bao dam blng dat cpc ed 
the hinh thanh trudc, cd the hinh thanh 
sau giao dich ma nd bao dam, tuy theo 
nhiem vu ma nd dam nhiem, dupe the 
hien d cac khia canh sau: 

Mdt la, giao dich dat epe ed the hinh 
thanh trudc, eung hinh thanh hoac hinh 
thanh sau hpp ddng chinh. Trudng hpp dat 
epc dam bao eho viee ky ket hop dong 
hoac vita bao dam cho viec ky ket, vira bao 
dam cho thuc hien hpp ddng chinh thi giao 
dich dat epe ludn hinh thanh truoe hap 
dong chinh. Tnrdng hpp chi bao dam cho 
viee thuc hien hpp ddng ehinh thi nd cd 
the hinh thanh trudc, hinh thanh cung thdi 
diem hoac sau khi hpp ddng chinh dupe ky 
ket, hai bSn mdi thda thuan viec dat epe de 
bao dam cho viec thuc hien hpp ddng. 

Hai Id, bien phap bao dam bang dat cpc 
khdng phai la bien phap bao dam nghia vu 
trong hpp ddng. Do do, du giao dieh dat 
cpc cd hinh thanh trudc khi ky ket hpp 
ddng chinh thi "nhiem vu" ciia nd khdng 
phai la bao dam eho nghia vu cua hop 
ddng ehinh ma tiiy thupc vao sir thda thuan 
eiia hai ben, nd chi bao dam eho viec hinh 
thanh hpp ddng (ky ket hpp ddng) hoac nd 
ehi bao dam cho viec thuc hien hpp ddng 
ehinh hay viia bao dam cho viec hinh 
thanh hpp dong chinh, vua bao dam cho 
viec thuc hien chinh hpp ddng do. 
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Khi dat epe bao dam cho viec hinh 

thanh hop ddng thi muc dich viee bao 

dam la bao dam thuc hien mpt hanh vi 

dan su (hanh vi ky ket hpp ddng), mdt 

nghia vu phai thuc hien trong cam ket dat 

cpc, chii khdng phai la bao dam nghia vu 

trong hop ddng chinh se hinh thanh sau 

do. Viec ben dat cpc mat tien dat cpc hoac 

ben nhan dat epe ngoai viec phai tra sd 

tien dat epc da nhan cdn phai bdi thudng 

gia tri tucmg iing vdi khoan tien dat cpc 

da nhan va cung cd the ldm hem, tiiy thude 

thoa thuan neu vi pham eae cam ket trong 

giao dich dat epe. Day la cai gia ma bat 

ke ben nao vi pham phai tra cho viec pha 

va cam ket. 

Cd le do cd trudng hpp dat epe chi bao 

dam thue hien hpp ddng, nen da timg xuat 

hien y kien cho do la bao dam nghTa vu 

trong hpp ddng. Tac gia cho rang do la nhan 

thirc sai lam, da ddng nhat thuc hien nghia 

vu trong hpp ddng vdi thuc hien hop ddng. 

Can phai thay npi ham ciia thuc hien 

hop ddng va thirc hien nghia vu trong hop 

ddng khdng trung khop nhau. Ve ly luan 

cung nhu dudi gdc dp thuc tiln, bao dam 

thuc hien hop ddng, trong dd cd the la 

hpp ddng dem vu cd the la hpp ddng song 

vu, ed ndi ham rdng han, trong nhilu 

trudmg hpp khdng chi cd nghTa vy, va 

khdng phai chi cd nghia vu v l tai san, 

eung khong phai chi cd nghia vu cua ben 

nhan dat epe, ma bao dam thye hien diing 

nghia vu ciia mdi ben trong hop ddng. Do 

do, ddi vdi bifn phap bao dam blng dat 

epe, bat ke ben nao vi pham nghTa vu, lam 

cho hpp ddng khdng dupe thuc hien thi 

d lu bi phat cpc. Nhu vay, ca hai ben trong 

hpp ddng deu ed nguy eo bi phat nlu mpt 

trong hai ben khdng tdn trpng cam kit, 

lam cho hpp ddng khdng dupe thuc hien. 

Ba Id, phat cpc la hinh thiic phat vi 

pham cam ket cd bao dam, nen neu cac 

ben khdng ed thda thuan khac thi xii ly tai 

san dat cpc theo luat dinh (ben vi pham 

cam ki t se mat tai san dat cpc hoac tra tai 

san dat epe da nhan va mdt khoan tiln 

tuong duong gia tri tai san dat epe). Tuy 

nhiSn, eae ben cd the thda thuan phat cpc 

gap nhieu lan gia tri tai san dat cpc va so 

tai san dd ed the lan hom nghTa vii cua hpp 

ddng ma bien phap bao dam bang dat epc 

huang den nham chdng bpi tin, tdn trpng 

cam ket, phap Iuat khdng cam cac thda 

thuan dd. Do dd, trong quan hf dat cpc, 

khdng cd mdt ben la ben nhan bao dam, 

ben dupe bao dam nhu eae quan hf bao 

dam khac, ma ca hai ben trong quan he 

nay deu cd the la "ben nhan", "ben duoc" 

bao dam do dua tren ca che phat hanh vi 

vi pham cam kit , chii khong phai bao 

dam thuc hifn nghia vu ciia hpp ddng. 

Nhu vSy, dudi mpt gdc nhin khac, cd th§ 

coi vifc dat cpc la hinh thiic thda thuan ve 

dieu kifn pha vo hop ddng, cae ben hoan 

toan ty do dua ra cai gia cho viec pha vd 

cam ket. 

Trong khi do, bifn phap bao dam nghia 

vy trong tuong lai quy dinh cac ben chi 

"chiu trach nhiem" trong pham vi nghia vu 

cua ehinh hop ddng ma nghTa vu bao dam 

hudng den, chii "khdng chiu trach nhiem" 

phan nghia vu ldm han nghTa vu dupe bao 

dam. Tat ca cac yeu td do tao sy khac bift 

CO ban, lam cho dat cpc khdng phai la bien 

phap bao dam nghia vu trong mpt hpp 

ddng, cang khdng phai la bifn phap bao 

dam nghia vu trong tuong lai. 

Tap chi 
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1.3. NhOng ngi dung ca bdn ciia bi^n 
phdp ddt cgc 

Dat epe la bien phap bao dam eho vifc 
giao ket hoac thuc Men hpp ddng, la mdt 
loai "che tai" dan sy rat hifu qua trong xu 
ly vi pham. Do do, trong trudng hpp eac 
ben mudn bao dam cho vifc giao ket hpp 
ddng thi trude thai diem ky ket hpp ddng, 
hai ben se phai ky hpp ddng dat cpc voi ndi 
dung (mdt ben thudmg la) ben mua hang, 
hoac thue tai san... giao cho ben ban hoac 
ben cho thue (neu la quan he thue tai san) 
mdt sd tien, neu ben mua tir chdi giao ket 
hpp ddng se mat sd tien cpc dd, ngupe lai, 
neu ben ban tu chdi giao ket hpp ddng... thi 
ngoai vifc phai tra sd tien ma ben mua da 
dat epe cho ben ban, ben ban edn phai giao 
eho b&i mua mpt sd tien phat cpc do cac 
ben thda thuan ve miic phat. Neu trong hpp 
ddng dat cpc cac ben khdng neu eu the miic 
phat, ben ban se phai chiu sd tien phat cpc 
bang ehinh sd tien cpc ma ben mua da dat 
epe. Neu vifc dat cpc chi nham cho viee 
giao kit hpp ddng thi khi hpp ddng dupe 
giao kit, viec dat epe se ehdm dut. Dii qua 
trinh thyc hien hpp ddng ed sy vi pham 
ciing khdng ap dung ehe tai phat epc ddi vdi 
ben vi pham. 

Trudmg hpp cac ben thda thuan dat epe 
ehi nhlm bao dam thye hifn hpp ddng thi 
se khdng dupe ap dung phat vi pham khi 
mpt ben tir chdi giao ket hpp ddng, ma ehi 
ap dung phat ben vi pham trong thye hien 
hpp ddng, khi hpp ddng dupe thuc hien 
xong viee dat cpc mdi cham diit. Cac ben 
ciing ed the thda thuan vifc dat cpc nham 
vira bao dam cho vifc giao ket, vira bao 
dam cho vifc thyc hien hpp ddng, trong 
truang hpp nay, ehi den khi hpp ddng 

dupe thyc hien xong thi vifc dat cpc mdi 
cham dirt. 

Tai san dat epe eung cd the diing de 
thanh toan nghia vu cua hpp ddng. Neu 
khdng dimg tai san dat cpc de thanh tpan 
nghTa vu hpp ddng thi ben nhan dat epe 
phai tra lai tai san cho ben dat epe. 

Tai khoan 2 Dilu 328 BLDS nam 2015 
cd quy dinh neu ben dat epe tir chdi giao 
ket hoac thye hien hop ddng thi mat tai san 
dat cpc, neu ben nhan dat cpc tu chdi giao 
ket hoac thyc hifn hpp ddng thi ngoai vifc 
phai tra lai sd tien dat epe eho ben dat cpc, 
cdn phai chiu mdt khoan tien phat tuang 
ducmg gia tri tai san dat cpc. Nhu vay, khi 
eac ben xae lap hop ddng dat cpc ma 
khdng cd thda thuan khac thi khi vi pham, 
ben nhan dat epe se chiu mire phat cpc nhu 
luat quy dinh la miic phat tuong duong vdi 
gia tri tai san dat epe. 

Theo nguyen tac ea ban cua BLDS 
nam 2015 thi cac ben trong quan hf dan 
su ed quyen ty do, ty nguyen thda thuan, 
mien la khong xam pham quyen, lpi ieh 
ciia ngudi khac, khdng vi pham dieu cam 
cua phap luat, dao diic xa hdi, lpi ieh va 
trat ty cong cpng. Do dd, eac ben trong 
quan he dat cpc cd quyen thda thuan phat 
cpc gap ddi, gap ba gia tri tai san dat cpc 
deu dupe eoi la hpp phap, nham ngan 
chan vi pham hpp ddng. Thoa thuan ve 
dat epc c6 the dupe lap thanh van ban 
rieng, gpi la hpp ddng dat cpc, nhung 
ciing c6 the ghi thanh mdt hay nhieu dilu 
khoan trong hpp ddng ehinh deu dupe coi 
la hop le. 

Trong thuc te, cae td chiic tin dung, 
ngan hang it su dung bifn phap bao dam la 
dat cpc trong boat dpng tin dung, nhung 

So01(thang01/2019)\ 
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trong cac giao dieh dan su nhu hpp ddng 

mua ban, nhat la viec mua ban, chuyen 

nhupng nhung tai san ed gia tri ldn nhu: 

Mua ban nha, tau, thuyen, ehuyen nhupng 

quyin sir dung dat, vudm cay, rirng trdng... 

thi ngudi dan thudng sir dung bifn phap 

dat cpc de bao dam cho vifc giao ket, thuc 

hien hop ddng. Nhung qua thyc tien giai 

quyet tranh chap hpp ddng ma hai ben cd 

thda thuan dat epe thay rang, cd trucmg 

hpp ndi dung thda thuan khdng ro rang do 

la tien tra trudc hay dd la khoan dat epe. Vi 

du: Trong hop ddng dat cpc, doan tren cua 

hpp ddng ghi la tien cpc, tdi doan dudi Iai 

ghi la tien tra trudc, hoac trong hop ddng 

ghi la tien tra trudc, nhung trong tai lieu 

khae do hai ben ky lai ghi la tien dat epc... 

dan den eae each hieu khac nhau, khi tranh 

chap, mdi ben giai thich mdt each nhlm cd 

lpi cho minh. Viec xae dinh ehinh xae y 

chi eua mdi ben trong trudng hpp nay la 

khong dan gian, gay khd khan cho Hdi 

ddng xet xir. Cd vu an phai hiiy, xet xu 

nhieu lan xuat phat tii nhan thiic, danh gia 

khae nhau ve cac tai lieu ndi tren, gay tdn 

kem cho ca nha nude va edng dan. Do do, 

neu cac ben cd thda thuan dat epc can phai 

ghi ro rang trong hpp ddng, lam vay se 

giiip cac ben han che tranh ehdp, hoac nlu 

cd tranh chap giai quyet dupe thuan lpi. 

2. Ky cupc 

" 1 . Ky cupc la viec ben thue tai san la 

ddng san giao cho ben eho thue mdt khoan 

tien hoac kim khi quy, da quy hoae vat ed 

gia tri khac (sau day gpi chung la tai san 

ky eupe) trong mot thdi han d l bao dam 

viee tra Iai tai san thue. 

2. Truang hop tai san thue dupe tra lai 

thi ben thue dupe nhan lai tai san ky cupc 

sau khi tra tien thue; neu ben thue khdng 

tra lai tai san thue thi ben cho thue ed 

quyen ddi lai tai san thue; neu tai san thue 

khdng edn de tra lai thi tai san ky cupc 

thupc ve ben cho thue" 

Theo dd, ky cupc la bifn phap bao dam 

phan anh quan he giua ben cd tai san la 

ddng san vdi ben ed nhu cau thu6 tai san 

dupe thuc hien bang hmh thiic bao dam la 

ky cupc va ddi tupng cho thue trong quan 

he nay la "ddng san". 

Sy khac bift giiia ky cupe vdi thue tai 

san thdng thudng la ben khai thac, su dyng 

tai san thue khdng phai tra tien thue theo 

thang, quy... cho ben co tai san cho thue 

ma thye hien dudi hinh thiie bao dam la 

ben thue phai giao cho ben cd tai san eho 

thue mpt sd tien hoae kim khi quy, da quy 

hoac vat cd gia tri khac trong mdt thdi han, 

sd tai san nay khdng phai la tra tiln thue 

tai san, nd ehi la vat bao dam eho viec tra 

lai tai san da thue va tien thue tai san. Xet 

ve ban chat, cd the eoi day la viee eho thue 

tai san ed bao dam, thay vi dupe nhan tien 

thue trudc thi ben cho thue nhan sd tiln 

bao dam cho tai san eho thue. 

Gia tri tai san ky eupe cd the nhd hon, 

bang hoac ldn hem tai san thue tuy thupc 

thda thuan cac ben. Thye te ddi vdi nhung 

tai san eho thue cd dp rui ro cao, thdi gian 

eho thue dai, de bao dam an toan, han che 

tdn that, ben cho thue yeu cdu ben thue 

phai giao cho minh tai san bao dam tuang 

duong hoac it nhat eiing blng ba ph&i tu 

tai san eho thue. Ngudi thue tai san khdng 

dupe ban, trao ddi, tang cho tai san thue. 

Khi ngudi thue tai san da thuc hifn 

2, Dieu 329 BLDS nam 2015. 
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vifc ky cupc va nhan dupe tai san thue, 
nguai thue tai san ed quyen khai thac 
cdng dung ciia tai san thue trong thai han 
thue; cd trach nhiem bao quan tai san 
thue. Khi het han hop ddng thue tai san 
ben thue phai tra lai tai san thue, ddng 
thdi, phai tra sd tien thue va dupe nhan lai 
sd tai san da ky cupc. 

Ddi vdi ben cho thue, hp ed quyin nhan 
tai san ky cupe va phai giao tai san cho 
thue cho ben thue. Khi thdi ban thue da 
het, ben cho thue ed quyen ddi lai tai san 
cho thue, dupe nhan lai tai san cho thue va 
tien thue day du, nhung phai tra lai sd tai 
san ma ben thue da ky cupc. Trudng hpp 
ben thue khdng giao tra tai san thue thi tai 
san ky cupc thupc ve ben cho thue. 

Cd van de cSn lam ro: Ben cho thue sau 
khi nhan tai san ky eupe ed dupe khai 
thac, sir dung tai san nay hay khdng? Cd y 
kien cho rang "Ben cho thue (ben nhan ky 
cupc) cd nghia vu bao quan, giii gin tai san 
ky cupc, khdng dupe khai thac, sir dung tai 
san dd, trir trudmg hpp cac ben cd thda 
thuan khac" . Tac gia cho rang y kien tren 
la ehua ehinh xae, trir tai san ky cupc la 
vat dac dinh thi ben nhan tai san ky cupe 
khdng dupe khai thac, su dung tai san nay, 
cdn ddi vdi nhung tai san la vat eimg loai 
thi ben nhan tai san ky cupc hoan toan cd 
quyen khai thac, sur dung, trir khi cd thda 
thuan khac, vi du: Tai san duae dung ky 
cupc la tien hoac tai san ky cupc la tai san 
cimg loai khac. 

Trong thdi gian dang ton tai quan hf ky 

cupc ma xuat hien su kifn bat kha khang 
nhu thien tai, ddn den mat tai san ky cupc 
hoac tai san thue thi ai chiu nii do nay? 
Ben dang giii tai san ky eupe hoac tai san 
thue (bi lii eudn trdi) thi ben dang chiem 
huu, quan ly tai san do phai bdi thucmg 
eho ben kia hay ben ed tai san do phai chiu 
(ben ky cupc ddi vdi trudmg hpp tai san ky 
eupe gap rui ro hoac ngupe lai? Bp Iuat 
Dan sy nam 2015 khdng quy dinh ro ben 
nao chiu nii ro, nhung theo tac gia, tir thdi 
diem tai san dupe chuyen giao, ben da 
nhan tai san cd trach nhiem giii gin tai san 
do, nen ben dang quan ly, giir gin tai san 
dd se la ben chiu nii ro. 

3. Ky quy 
"1. Ky quy la viee ben ed nghia vu giri 

mdt khoan tien hoac kim khi quy, da quy 
hoac giay td cd gia vao tai khoan phong 
toa tai mpt td ehire tin dung de bao dam 
vifc thuc hien nghia vy. 

2. Trudng hpp ben cd nghTa vu khdng 
thuc hifn hoac thuc hifn khdng dung 
nghia vy thi ben cd quyen dupe td ehiic tin 
dung nai ky quy thanh toan, bdi thudng 
thift hai do ben cd nghia vu gay ra, sau khi 
trir ehi phi dieh vu. 

3. Thu tuc giri va thanh toan thye hifn 
theo quy dinh cua phap luat" . 

Theo do, de ngudi cd nghTa vu nang eao 
trach nhiem, phdng ngira viec khdng thye 
hifn nghiem tiic nghTa vu, eac ben cd the 
lya ehpn bien phap bao dam la ky quy. 

Neu bien phap cam ed tai san la viec 
ben cam cd giao tai san thupc sd hiiu ciia 
minh cho ben nhan cam ed de bao dam 

3 Xem. "Binh ludn khoa hgc Bd ludt Ddn sir cua 
nuac Cgng hoa xa hgi chu nghia Viet Nam ndm 2015 ", tr. 
503, Nxb. Tu phap an hanh (2016). 4. 0ieu 330 BLDS n 
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thye hien nghTa vy thi trong quan he ky 
quy, ngudi ed nghia vu eiing phai dua tai 
san cua minh ra bao dam, nhung cd diem 
khac bift ea ban, dd la trong quan he ky 
quy, ben cd nghia vu dua tai san cua minh 
ed thi la tien, kim khi quy, da quy hoac 
gidy td cd gia khac cho mdt td chiie tin 
dung giu, bang hinh thirc phong tda va ben 
ky quy phai chiu cae chi phi dich vu ciia td 
ehiic tin dung nhu If phi giri, thanh toan 
tien ky quy. 

Khi ben ed nghia vu vi pham nghTa vu 
(khdng thyc hien hoac thuc hien khdng 
dung nghTa vu), ben cd quyen se yeu cau td 
chiic tin dyng nai dang phong tda tai san 
cua ben e6 nghia vu thanh toan eho minh. 

Day la bifn phap bao dam kha hifu 
qua trong viee bao dam nghTa vu, nen cac 
thuang nhan hay sir dung va cung la mot 
nghiep vu quen thude cua cae td ehire 
tin dyng. 

4. Tin chdp 
Tin chap la bien phap bao dam phi tai 

san, la quan he ddi nhan. Mdt td chuc dupe 
luat quy dinh cd quyen sii dung uy tin cua 
minh diing ra bao dam cho ben vay vdn. 

Chu the true tiep bao dam bang tin chap: 
Theo quy dinh tai Dieu 344 BLDS nam 
2015 thi chi cd td chiie chinh tri - xahdi mdi 
dupe bao dam bang tin chap. Theo quy dinh 
tai Dilu 50 Nghi dinh sd 163/2006/ND-CP 
ngay 29/12/2006 ciia Chinh phu vl giao 
dich bao dam thi cac don vi tai co sd ciia eac 
td chiic ehinh tri - xa hdi sau day la ben bao 
dam blng tin chap: Hdi Ndng dan Vift 
Nam; Hpi Lien hiep phu nu Vift Nam; Tdng 
Lien doan Lao ddng Viet nam; Doan Thanh 
nien Cpng san Hd Chi Minh; Hdi Cuu ehiin 
binh Viet Nam; Mat tran Td qudc Viet Nam. 

Cae td chirc chinh tri - xa hdi xae nhan 
theo yeu cau ciia td chiic tin dung vl dilu 
kien, hoan canh ciia ca nhan, hd gia dinh 
ngheo khi vay vdn tai td chirc tin dung. 
Td chiie ehinh tri - xa hdi cd quyen tir 
chdi bao dam bang tin chap, neu thay ca 
nhan, hd gia dinh ngheo khdng cd kha 
nang sir dung vdn vay de san xuat, kinh 
doanh, lam dich vu va tra np cho td ehiic 
tin dung. 

Td chirc chinh tri - xa hpi phdi hpp vdi 
td chiic tui dung hudng dan, giiip do ca 
nhan, hp gia dinh lam thii tyc vay vdn; 
ddng thdi, giam sat viee su dung vdn vay 
diing muc dich, hieu qua va ddn dde tra np. 

Chii the dupe bao dam bang tin chap la 
ca nhan, hp gia dinh ngheo vay mdt khoan 
tien tai td chiic tin dung de san xuat, kinh 
doanh, tieu dung theo quy dinh cua phap 
luat. Ddi vai ddi tupng nay, td chiic tm 
dung chi cho vay tir vai trieu den vai chuc 
trieu vai lai xuat rat uu dai, thuang chi 
tucmg duong vdi lai xuat tiet kiem hoac cd 
the thap hom. 

Hinh thiic va ndi dung tin chap: Viec 
vay tien bang tin chap phai lap bang van 
ban, thudng the hien dual dang hpp ddng 
tin dyng, cd xae nhan cua td chire chinh tri 
- xa hpi ve dieu kien, hoan canh eiia ben 
vay vdn; trong hpp ddng vay vdn phai ghi 
cu the sd tien, muc dieh, thdi han vay, lai 
suat, quyen, nghia vu, trach nhiem ciia 
ngudi vay, td chire tin dyng eho vay, to 
chiic bao dam tin chap. 

Dli vay de san xuat, kinh doanh nhung 
day chii yeu la san xuat budn ban nhd le, 
nen neu ed tranh chdp thi vdn xae dinh la 
tranh ehdp dan su, chir khdng phai tranh 
chap kinh doanh thucmg mai.O 
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