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1. Quy dinh phap luat cua mot so 
nfldc tren the gicfi ve an treo 

An treo la mot trong eac bien phap tae 
dong ma nha nflde da stt dung de tae ddng 
de'n ngfldi pham tdi. Trai qua qua trinh 
Hch s^ kha dai, an treo ngay cang khang 
dinh dflde tinh flu viet eiia nd. Chd' dinh 
an treo la mdt bieu hien rd net eiia sfl ke't 
hdp hai hda gifla trflng tri vdi khdan 
hong, ddng thdi eung the hien sfl tham 
gia eua nhan dan vao viec giam sat ngfldi 
pham tdi, qua do da giao due, cai tao ho 
de trd thanh ngfldi cd ich cho xa hdi. Che' 
dinh an treo ra ddi tfl rd't sdm tren the 
gidi, tuy nhien, mdi nfldc lai cd quy dinh 
khai nidm, ban chat ciing nhfl ndi dung 
cu the khae nhau ve an treo. Vi du Luat 
hinh sfl cua Anh va My eoi an treo la 
trfldng hdp hoan tuyen an kem theo bien 
phap bao lanh hoae bien phap bao dam 
bang tien trong khi dd Ludt hinh sfl cua 
Phap va Bi va mot sd' nfldc khae coi an 
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treo la viec hoan hoae mien cha'p hanh 
hinh phat. Tuy mdi nfldc quy dinh, an 
treo cd the coi la mdt loai hinh phat cung 
ed the dfldc coi la mdt hinh thflc tha, mien 
hinh phat ed dieu kien. 

6 Phap, an treo dflde quy dinh trong 
luat hinh sfl Phap theo Luat Beranger 
ngay 26/3/1891 va dflde the hien bang 
thudt ngfl "miln ehd'p hanh hinh phat ed 
th^ thach""'. An treo dfldc quy dinh vdi 
ban cha't la mdt bien phap midn cha'p 
hanh hinh phat, nhflng vide mien cha'p 
hanh hinh phat nay cd the Id miln cha'p 
hanh mdt phan hinh phat tu, hoac miln 
cha'p hanh toan bg hinh phat tu. Tuy 
nhien, luat hinh sfl cua Phap edn phan 
chia an treo ra lam nhieu loai phflc tap. 
Hien nay nd dfldc quy dinh trong Bg luat 

'•'ThS, Vi?n Nha nUdc va Phap luSt. 
"* Ho Sy Sdn (2018), Luat hinh sa so sanh, Nxb. 

Chinh tri quoc gia sU thkt, tr.327. 
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Hinh sU hien hanh vdi ba hinh thiic: an 
treo thiicfng, an treo kem theo tht£ thach 
va an treo k^m theo lao dong cong ich'^'. 
An treo dUdc coi la bien phap ca th^ hoa 
hinh phat, c6 tinh chat khoan hdng de 
mien cho ngiidi pham tgi khdng phai 
thiic hign hinh phat. Vide cd hiidng an 
treo hay khdng khdng phai la sii bat 
budc dd'i vdi Tda an. ChSng han, mot 
ngifdi cd d^y du cac dieu kien de dudc 
hudng an treo nhUng tham phan khdng 
bi budc phai quyet dinh viec ap dung 
hinh phat nay. 

Theo phap luat hinh sil Cong hda Phap, 
an treo dugc ap dung dd'i vdi ngudi thiic 
hien tdi pham hinh sii thudng (khinh tdi) 
hoac hanh vi vi canh hinh sii bi phat tu 
khdng qua 5 nam. Bd luat Hinh sii 1994 
da quy dinh nhiing die'u kien nghiem kh4c 
hdn ddi vdi nhiing trudng hop can pham cd 
an tich. Trudc day, dd'i vdi nhiing hinh 
phat tih hdn 2 thang, hi cao khdng dUflc 
hudng an treo. Hien nay, an treo khdng 
dugc ap dung dd'i vdi cac trudng hdp: Bi 
cao da cd trong thdi han 5 nam bi phat tu 
khdng ke' miJc phat (khoan 1 Dieu 132-
30): Ne'u bi cao da hi phat mdt hinh phat 
khdng phai la tude quye'n tii do trong thdi 
han 5 nam vi day la trudng hgp an treo 
dd'i vdi hinh phat khac (khoan 2 Dieu 131-
31). Bien phap nay cdn cd the dugc ap 
dung dd'i vdi phap nhan pham tdi. An treo 
kem theo thil thach dugc dua vao Bo luat 
To tung hinh sU Phap nam 1958 va dudo 
ap dung ddi vdi ngudi bi phat tii dugc 
tuyen trong thdi han cao nha't 5 nam. 
Theo dd, tda se cho ap dung an treo kem 
theo thrl thach nhung khdng tha'p hon 18 
thang va khdng cao hdn 3 nam. Bien phap 
nay khdng dudc ap dung dd'i vdi phap 
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nhan. Thdi diem thil thach tinh til khi ban 
an cd hieu liic phap luat'^'. 

Trong thdi ban thil thach ngiidi diiOc 
hudng an treo phai tuan thu cac quy dinh 
ve bidn phap giam sat tai Dieu 132-44 
BLHS. Day la cac bien phap kie'm tra va 
nhflng nghia vu dac biet ma Tda an da 
quye't dinh dd'i vdi hg, vi du: Cd mat theo 
gia'y tridu tap ciia th^m phan thi hanh 
hinh phat hoac ciia ngudi dugc phan cdng 
giam sat viec chap hanh an treo; Tiep ddn 
(tai nha) va trao cho ngudi diidc phan cdng 
giam sat viec chap hanh an treo cac thdng 
tin hoac tai lidu cho phep kiem tra ngudn 
thu nhap cua ngudi bi ke't an va nhiing 
nghia vu ma hg phai thiic hien; Thdng bao 
trUde cho ngudi dUdc phan cdng giam sat 
viec chap hanh an treo bie't ve sii thay dd'i 
ndi cU trii, ndi lam vide ciing nhii bat k;y 
mdt chuye'n di dau dd keo dai tren 15 
ngay. Chi sau khi dugc Tham phan cho 
phep mdi di ra nUdc ngoai, thay dd'i nai 
lam viec hay noi cU trii.'* Trong thdi gian 
thil thach ciia an treo, ngudi dUdc hudng 
an treo cd the dudc hudng cac bien phap 
giiip dd nham tao thuan Igi cho ho tai hda 
nhap cdng ddng. 

Tuy vay, ne'u trong thdi gian thil thach 
ma ngUdi hi ke't an khdng tuan thu cac 
bien phap kie'm tra hay thiic hien cac 
nghia vu ma Tda an dua ra thi Tda an cd 
the' ra quye't dinh huy bd viec miln chi'p 

*̂ ' An treo kem theo thti thach dUdc quy dinh tii Dieu 
132-40 den 132-53 »a An tree kem theo nghia vu cong 
ich duoc quy dinh tii Dieu 132-54 de'n 132-57 cua Bo 
luat Hinh su Phap. 

» Chuyen de." NhSus vtn de ca bin vSphap luH hinh 
su cua mat so nuHc tren the gidi, thong tin kbo b 
phap ly (2002). Bi, Tu phap, V.en nghien c iu Kh " 
hoc phap ly.tr . 106. ° Mn Khoa 

'" m Sy Son (2018), Sdd, tr. 327-328. 
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hanh hinh phat tu cd thil thach cua ngudi 
bi ket an. Va neu trong thdi gian thil 
thach, ngudi hi ket an pham toi mdi hay 
thuc hien hanh vi vi canh hinh sil ma bi 
phat til thi Tda an se buoc ho phai chap 
hanh hinh phat la td'ng hap cua hinh phat 
mdi va hinh phat da tuyen trudc dd. 

Theo quy dinh cila Phap luat hinh sii 
cua VUdng qud'c Anh, an treo dugc quy 
dinh ca trong phap lu&t thuc dinh va ca 
trong an le. NgUdi bi ket an dugc Tda an 
ap dung an treo phai dugc bao lanh bang 
each nop vao ngan khd' mdt khoan tien 
nhtt dinh. Mot trong nhQng dao luat hinh 
sil quy dinh ve an treo va che' do bao lanh 
6 Anh do la Dao luat ve thil thach ngUdi 
pham tdi nam 1907 (The Probation of 
offenders Act) va dUdc quy dinh cu the hon 
trong dao luat ve xet xil vu an hinh sU 
nam 1948. Theo dd, an treo va hao lanh se 
dUdc ap dung ddi vdi nhUng bi cao cd nhan 
than tdt hoac tud'i cao, sUc khde kem. Khi 
Tda an quyft dinh cho ngUdi bi ke't an 
dugc hudng an treo thi ddng nghia ho phai 
nop mdt khoan tien de bao lanh; hg phai 
cd mat d Tda an diing thdi gian quy dinh 
va khdng dUdc cd hanh vi vi pham trong 
thdi han dd. Bi cao dugc Tda an cho hudng 
an treo phai cd sU biio lanh khdng chi cua 
mot ngudi ma cila mdt sd' ngUdi, day la 
dilu kien hao dam cho viec thiic hien 
nhiing nghia vu ma Tda an dat ra cho hi 
cao®'. Theo dao lu&t ve Tu phap hinh sU 
nam 1991, dd'i vdi ngUdi til 16 tud'i trd len 
thuc Men tgi pham ma dao luat khdng quy 
dinh Mnh phat mdt each cMnh xac, Tda 
an cd the ban hanh lenh ap dung an treo'" 
. Nhu vay, theo quy dinh cila phap luat 
thilc dinh d Anh, an treo se dUdc Tda an 
ap dung dd'i vdi nhQng hanh vi pham toi 
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ma Mnh phat khdng dugc quy dinh mdt 
each cu the trong luat. Can cU vao an le, 
tM Tda an cd the ban hanh lenh ap dung 
an treo ddi vdi bat ky ngUdi nao da thilc 
Men blit ky toi pham gi. Trudc khi quye't 
dinh ap dung an treo thi Tda an ciing phai 
can cU vao nhan than cila hi cao va hoan 
canh gia dinh cua hi cao. 

Dd'i vdi phap luat Anh tM thdi han thii 
thach an treo dugc Tda an ap dung trong 
thdi han nhat dinh va khdng qua 3 nam. 
Ben canh dd, phap luit hinh sil Anh khdng 
quy dinh cu the cac yeu cSu ciing nhu 
nhQng nghia vu bat budc ddi vdi ngUdi bi 
ke't an dugc Tda an cho hudng an treo ma 
cM quy dinh ring ngUdi hi ke't an phai cU 
trii tai ndi da dugc xac dinh trong lenh ap 
dung an treo, phiii chap hanh nhQng hudng 
dftn cila nhan vien thi hanh an treo va 
nhQng cU giao cua Tda an. Tuy nMen, 
ngudi hi ke't an cd the bi b&t budc chap 
hanh cac yeu cau bd' sung tQ nhan vien thi 
hanh an treo nhu viec thUc Mdn cac yeu 
cau cd mat tai cac trung tam giao due, hoac 
budc phai lao ddng ttt 40 de'n 100 gid 
khdng cd thu nhap vi phiic Igi xa hdi,... 

Theo Luat Mnh sii Cong hda lien bang 
DUc thi an treo khdng phai la Mnh phat 
ma la bien phap "hoan chap hanh hinh 
phat cd dieu kien". Tuy nMen, ciing cd mot 
sd hgc giii xe'p an treo vao he thd'ng cac 
loai hinh phat'''. 

Tai Dieu 56 BLHS Cdng hda lien bang 

•'" Chuyen de: Nhang vi'n de ca bin ve phip luit hinh 

sil cua mot so nilOc trin the gidi, thong tin khoa hgc 

phap ly (2002), Bo TU phap, Vien nghien ciiu Khoa 

hoc phap ly, tr.80. 
»' Ho Sy Son, Sdd, t r 332. 
'" Xem: Hans WcUel (1969), Luat hnh sU DUc, Berhn, 

tr.252 (tieng Dttc). 
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Dtic, nha lam luat quoc gia nay quy dinh 
nhieu cSn cii de ngifdi bi ket an diJdc 
hudng an treo, vi du: do'i vdi ngiidi bi ket 
an dUdc ap dung hinh phat tu khong qua 
hai nam hoac neu xet thay ngifcii bi kSt 
an da hi canh cao va tUdng lai khong 
pham tgi mdi du khong bi tu thi Toa an 
cho ph6p ho dUdc hiicing an treo. Khi ap 
dung an treo, Toa an c^n chu y nhan than 
ngiidi pham tpi, cuoc song tnidc day ciia 
ho, hoan canh pham toi, thai do sau khi 
pham tpi, quan he xa hpi va tac dung chd 
ddi cf ngiidi diJdc hudng an treo^ '̂. Bi§n 
phap hoan ch&'p hanh hinh phat co dieu 
ki§n nay se khong diidc ap dung neu viec 
ap dung no khong dap iing nhu cau bao 
ve trat tu phap luat. 

Ve thdi gian th^ thach cua an treo, tai 
Dieu 56a BLHS Cong hda lien bang DUc, 
nha lam luat quy dinh: 'Toa an quyet 
dinh thdi gian thd thich ciia an treo la 
khdng qua 5 nim va khdng dUdi 1 nim" 
va thdi gian thii thach hit Ain tU khi ban 
an cho huSng an treo co hi§u liic. NhU 
VEiy, thdi gian th^ thach an treo b DCtc 
quy dinh la tU 1 nam den 5 nam, va dUdc 
xac dinh vu the trong ban an. Va dUa 
tren cd sd can nhac hanh vi cua ngUdi bi 
ket an dUdc miln chap hanh hinh phat cd 
dieu kien thi Toa an cd the cham dUt hoac 
k6o dai hdn thdi gian thii thach do'i vdi 
hp. Trong thdi gian thti thach, ngudi bi 
ket an phai chiu sii giam sat cua can bp 
chuyen trach do Tda an chi dinh. Hp se cd 
trach nhiem giam sat ngudi bi ke't an 
thuc hien nhUng nghia vu va ldi hiia cua 
hp cung nhu thong bao cho Tda an bie't ve 
ldi sdng hay la nhQng vi pham cua ngUcii 
dupc miln chap hanh hinh phat cd dieu 
kien. Trong trUdng hpp ngudi hi ket an 
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pham tpi mdi hoac khong chap hanh cac 
nghia vu da dUdc dUa ra thi Tda an se 
hiiy quyet dinh hoan ch^'p hanh hinh 
phat CO dieu kidn hoac cd the khdng huy 
quye't dinh miln cha'p hanh hinh phat 
nhUng buoc ngUdi hi kd't an phai thUc 
hien nghia vu khac hoac keo dai hdn thdi 
gian thii thach (trong trUdng hdp co 
nhUng tinh tiet dac biet). 

Nhu vay, tii nghien cUu phap lu|it hinh 
sU cua ba nUdc Anh, Phap Diic, chiing ta 
thay phap luat hinh sii cac nU6c d^u c6 
quy dinh v^ ch§' dinh an treo. Va hp ciing 
deu ti§'p can an treo khong phai la hinh 
phat ma la mdt bien phap mien ch^'p 
hanh hinh phat cd dieu kien. Nha lam 
luat cac nUdc deu quy dinh trong phap 
luat hinh sii loai tpi pham, mtic hinh phat 
tii dUdc xem la can cU de ap dung an treo. 
An treo khdng dUdc ap dung doi vdi ngudi 
tai pham. Dieu ki$n de ap dung an treo 
dd'i vdi ngUdi bi ket an b cac nUdc deu co 
kem theo thdi gian thtf thach, viec quy 
dinh ve thdi gian thii thach b mdi nUdc cd 
sii khac nhau. Tiiu chung lai, cd the hi§'u 
an treo la mpt bien phap miln chap hanh 
hinh phat tii cd dieu kien, dUdc ap dung 
cho ngudi pham tpi lan dau, pham tdi it 
nghiem trpng khi hp dap ting d^y du cac 
dieu kien theo luat dinh. An treo la mdt 
trong nhUng quy dinh the hien ti'nh nhan 
dao cua phap luat hinh sU. 

2. Thiic t r ang quy dinh ve an t reo 
d Viet Nam hien nay 

O nUdc ta, an treo dUdc quy dinh r^'t 
sdm trong Luat hinh su, mac dd no dUdc 
nhan thtic khac nhau qua tQng giai doan 

'̂ ' http://tks.edu.vn/thong-tin-khoa^hoc/chi-tieti7q/'7i i 
Truy cap ngay 04/6/2019. ' ^^• 
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phat trien cua Luat hinh sii. Theo Dieu 
10 Sk l$nh so 21/SL ngay 14/02/1946 thi 
quy dinh an treo dUdc ap dung nhu la 
mpt bien phap tha mien chap hanh hinh 
phat tii c6 di§'u kien. Nhung trong ban 
hudng d^n ve trinh tii to' tung phiic tham 
hinh sii (kdm theo Thong tU sd' 19/TATC 
ngay 02/10/1974) va trong ldi tdng ke't 
Hpi nghi td'ng ke't nganh TAND nam 
1976 thi TANDTC lai giai thich "an treo 
phai dUdc xem la hinh thtic xd ly nhe 
hdn an tu giam"'^'. Trong ba Bp lu^t 
Hinh sii nam 1985 va Bp luat Hinh sU 
1999 va Bp luat hinh sU nam 2015, an 
treo van dUdc quy dinh va dUdc cac van 
ban quy pham phap luat dudi luat xac 
dinh la mdt bien phap miln chap hanh 
hinh phat tti cd dieu kien. 

Cu the la, theo khoan 1 Dieu 65 Bd 
luat Hinh sU Viet Nam nam 2015 thi: 
"Khi xd phat tu khdng qua ba nam, cin 
cd vao nhan than cua ngUdi pham tdi vi 
cac tinh tie't giam nhe, ni'u xet thay 
khong can phai bit chap hanh hinh phat 
ta, thi Tda an cho hudng an treo vi an 
dinh thdi gian thd thich td mpt nim di'n 
nam nam va thuc hien cac nghia vu 
trong thdi gian thd thach theo quy dinh 
ma Luit Thi hanh an hinh sd'. Con tai 
Dieu 1 Nghi quyet sd'02/2018/NQ-HDTP 
ngay 15/05/2018 cua Hpi dong Tham 
phan Tda an nhan dan td'i cao hudng din 
ap dung Dieu 65 cua BLHS ve an treo: 
"An treo li bien phap mien chap hanh 
binh phat tU cd dieu kiin, dUdc Tda an 
ap dung ddi vdi ngUdi pham tdi khdng 
qua 03 nim, cin ca vio nhin than cua 
ngudi pham tdi vi cic tinh tii't giam nhe, 
xet thay khdng can bit hg phai chap 
hanh hinh phat td'. 
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Vdi tinh each la mdt che dinh phap 
luat hinh sii tien bp mang tinh chat nhan 
dao, an treo the hien nguyen tac ket hdp 
triing tri vdi khoan hong k§'t hdp cUdng 
che vdi giao due cai tao ngUdi pham tdi 
cua phap luat hinh sii nudc ta. Hdn the, 
an treo th^ hien rd chu trUdng tang cudng 
tinh hudng thien trong xii ly tpi pham va 
ngUdi pham tpi, han che ap dung hinh 
phat tu da dUdc ghi nhan trong Nghi 
quyet so' 49 cua Bd chinh tri "ve cai each 
tu phap den nam 2020" b nUdc ta. 

Viec ap dung che dinh an treo trong 
thiic tiln xet xd cua cac Tda an nhan dan 
b nudc ta ve cd ban la ap dung theo diing 
cac quy dinh cua phap luat, da anh hudng 
tich cue den viec giao due ngUdi pham tpi 
hudng thien, lam cho ty le tai pham dd'i 
vdi ngUdi dUdc hudng an treo tha'p hdn 
nhieu so vdi ngUdi bi phat tti tai pham, 
tao dieu kien cho nhflng ngUdi trot ll̂ m Id 
ma pham tpi, co ban chat td't, pham tpi 
thudc trUdng hdp it nghiem trpng, cd 
nhan than td't dUdc cd cd hdi cai sda. Dieu 
nay hoan toan phu hdp vdi xu hUdng 
nhan dao hda, phan hda va qudc t^' hda 
cua sii phat trien cua luat hinh su nUdc 
ta. Thuc tiln ciing cho thay hieu qua giao 
due ciia viee ap dung che dinh an treo, 
cao hdn so vdi viec ap dung hinh phat tu. 

Tuy nhien, ben canh nhflng mat tich 
cUc da dat dUdc, viec quy dinh an treo 
trong phap luat hinh sii cdn ton tai nhieu 
van de bat cap, do la: 

Tha nhi't, mac dii che dinh an treo 
dUdc dUa vao bp luat hinh sii d nUdc ta tfl 

'*" Trinh Quoc Toan, "Ban ve an treo tiX goc nhin so 

sanh", Tap chiKhoa hgc va To quoc, so 22-2004 (248), 

tr33-35. 
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s6m nhung chung ta v&n con chUa thong 
nhat each hieu ve an treo. Tuy rSng trong 
cac van ban hudng din cua cac cd quan 
nha nu3c co tham quyen da co giai thich 
nhung vin con nhieu mau thuin. Vi 
du, Tai Nghi quyS't so 01-HDTP ngay 
18/10/1990, ciia Hoi dong Tham phan Toa 
an nhan dan toi cao hufing d&n ap dung 
mot so quy dinh ciia BLHS nam 1985 
(viet tat Nghi quye't so 01-HDTP) co giai 
thich ve an treo: "An treo la mien chSp 
hanh hinh phat tu co dieu Iden". Dilu 1 
Nghi quyet so 01/2013/NQ-HDTP ngay 
06/11/2013 ciia Hoi ding Tham phan Toa 
an nhan dan toi cao, hu6ng dSn ap dung 
Dieu 60 BLHS 1999 ve an treo (vigt tat 
Nghi quyet so 01/2013/Nq-HDTP), giai 
thich: "An treo la hien phap mien chap 
hanh hinh phat tU co dieu kien...". Vliy, 
an treo co the hieu la bien phap mign 
chap hanh hinh phat tu c6 dieu kien hay 
la miSn chap hanh hinh phat tu co dieu 
Icign? Theo phap luat ciia CH Phap thi an 
treo dudc the hien bcfi thuat ngii: ''mien 
chap hanh hinh phat co thii thach", con 
theo phap luat Hoa ky thi an treo tUc la 
"bien phap thii thach"'^"\ Nhu vay, co the 
thay rang khong c6 sU khac nhau nhieu 
trong each hieu ve an treo trong phap 
luat hinh sU ciia m6i nUdc. Co the tha'y 
cac nUdc deu tie'p can an tree nhu la bien 
phap miln chap hanh hinh phat co sU 
giam sat do'i vdi ngudi bi ket an. Hien 
nay, khi Nghi quye't 02/2018/NQ-HDTP 
ngay 15/06/2018 cua Hoi dong Tham 
phan Toa an nhan dan toi cao hudng din 
ap dung Dieu 65 cua BLHS ve an treo 
ban hanh, thi dinh nghia ve an treo dudc 
neu ro: "An treo la hien phap mien chap 
hanh hinh phat tii co dieu kien...". Nhu 
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v&y, chung ta can thong nhA't coi an treo 
la mot bito phap miln cha'p hanh hinh 
phat tii cd dilu kien chfl khong phai chi 
la miln cha'p hanh hinh phat tu. 

Tha hai, do'i chieu, phan tich cac quy 
dinh phap luat ciia cac nUdc cd the thay 
rang, h lu h i t phap luat cac nUdc va Vigt 
Nam mot mat deu quy dinh cu t h i v l thdi 
gian chiu thii thach khi ap dung an treo 
dd'i vdi ngudi hi ki t an, mat khac quy 
dinh ro cac nghia vu ma ho phai cha'p 
hanh trong thdi gian thui thach. Diim 
tien bo ciia BLHS cac nUdc la quy dinh 
thdi gian bi t diu thii thach ngay trong 
BLHS. Theo dd, thdi gian thii thach se 
bat diu tii khi ban an cho hudng an treo 
cd hieu luc phap luat. Vi du, tai Dilu 56a 
Bp luat Hinh sU Cong hda lien bang Dilc 
nha lam luat quy dinh "Toa an quyei 
dinh thdi gian thit thach cua an treo la 
khong qua 5 nam va khong dUdi 1 nam" 
vk thdi gian thii thach bi t diu ttf khi ban 
an cho hudng an treo cd hieu lUc phap 
luat. Trong khi dd, BLHS Viet Nam 
khong quy dinh thdi gian bat diu tinh 
thdi gian thii thach ciia an treo, ma dUdc 
hudng dan bang cac van ban dudi luat, 
nhung sU hudng din ciing cdn nhilu 
vudng mlc bat cap trong viec ap dung 
luat vao thuc ti ln hay ngay ca trong cdng 
tac quan ly, giao due ngudi chap hanh an. 
Theo quy dinh, dd'i vdi trUdng hdp Toa an 
cap sd tham cho hudng an treo thi thdi 
gian thii thach an treo tinh tii ngay tuyen 
an sd tham. TrUdng hop Tda an d p sd 
tham khdng cho hudng an treo, nhUng 
Tda an cap phuc tham cho huong an treo 
thi thdi gian thii thach tinh til ngay 

' Ho Sy Son (2018), Sifd, tr. 314. 
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tuyen an phiic th^m. Cach tinh nhu vay 
dl gay tranh cai giiia trUdng hdp ngUdi 
dUdc hudng an treo pham tpi mdi trong 
thdi gian t h i thach cua ban an ma hp 
dUdc hudng an treo chUa cd hieu liic phap 
luat vdi trUdng hdp ngudi hudng an treo 
pham tdi mdi trong thdi gian thii thach 
ban an ma ho dUdc hudng an treo da co 
hieu lUc phap luat. Vi ca hai trUdng hdp 
nay, deu cd chung mot h^u qua phap ly la 
ngUdi dUdc hudng an treo phai chap hanh 
hinh phat tu ma Tda an da cho hudng an 
treo va hinh phat do'i vdi tpi mdi da 
pham. Viec ngUdi dUdc hudng an treo, 
pham tpi mdi trong thdi gian ban an ma 
ho dUdc hudng an treo chua cd hieu liic 
phap luEit lai buoc hp phai chap hanh 
hinh phat tu cho hudng an treo la khdng 
diing vdi tinh than khoan 1 Dilu 2 Luat 
thi hanh an hinh sU nam 2010, quy dinh 
vl ban an, quye't dinh cd hi$u liic va da cd 
quyet dinh thi hanh. Mat khac, van de 
dat ra la khi thupc trUdng hdp sda ban an 
sd th^m do cd can cfl xac dinh ban an sd 
tham da tuyen khdng dung vdi tmh chat, 
miic dp, hau qua cua hanh vi pham tdi, 
nhan than hi cao ddng nghia vdi viec 
trUdng hdp Tda an cap sd tham cd thie'u 
sdt trong qua tnnh xem xet, danh gia 
toan dien, khach quan vu an din den 
khdng cho hi cao hudng an treo ma le ra 
ho du dieu kien dfldc hudng; Tda an cap 
phiic th^m phat hien va khac phuc sai sdt 
nay b4ng viec cho bi cao hudng an treo. 
Mac du xac dinh viec khdng cho hudng an 
treo tai clfp sd th^m la sai sot, tuy nhien, 
theo quy dinh thi Toa an cSp phiic tham 
xac dinh thdi diem bat dau tinh thdi gian 
th6 thach ke tfl ngay ban an phiic th^m 
diJdc tuyen lieu cd cong bang va dam bao 

s(fiD-2(ng 

quyen ldi cho bi cao hay khdng, khi ma cd 
quan tien hanh to' tung sai sdt nhflng hau 
qua lai de bi cao phai ganh chiu, trong 
nhieu trfldng hdp gay bat ldi cho bi cao. 
Su bat ldi nay dUde th^' hien trong viec 
pham tpi mdi trong thdi gian th{( thach, 
tinh thdi gian xda an tich'^^'. 

Tha ba, trfldng hdp ngUdi bi ke't an 
dUdc hudng an treo nhUng trong thdi gian 
thii thach lai pham tdi khac thi sau khi 
ket an hp co dUde hudng an treo mot lan 
nfla khdng? Theo quy dinh tai khoan 5 
Dieu 65 BLHS nam 2015, cd the hig'u 
rang ngUdi nao dUdc hudng an treo ma 
pham tpi mdi trong thdi gian thd thach, 
khdng phan biet loi cd' y hay vd y cung 
khdng phan biet tdi pham it nghiem 
trpng, tpi pham nghiem trpng, tdi pham 
rat nghiem trpng hay tpi pham dac biet 
nghiem trpng, thi deu bi Tda an budc 
phai cha'p hanh hinh phat cua ban an 
trUdc roi tong hdp vdi hinh phat cua ban 
an mdi theo quy dinh tai Dieu 56 cua 
BLHS nam 2015. 

Tuy nhien, trong trUdng hdp nay n§'u 
quy dinh ba't efl mpt ngfldi nao da dfldc 
hudng an treo lai pham tdi trong thdi 
gian thd thach thi tda an se khdng cho ho 
dUdc hudng an treo mot lan nfla la chUa 
thoa dang. Hien nay, viec ap dung phap 
luat dd'i vdi cac trUdng hdp nay trong thiic 
tiln xet xfl, vin cdn chUa thd'ng nha't. Cd 
nhieu trUdng hdp, trong thdi gian thxi 
thach ngUdi dUdc hudng an treo lai pham 
tpi mdi la tpi it nghiem trpng hoac 
nghiem trpng; ldi vo y; cd nhieu tinh ti§'t 

"" http://phaply.net.vii/nhuiig-noi-dung-can-lam-ro-

trong-nghi-quyet-022018nq-hdtp-huong-iian-ap-

dung-dieu-65-cua-blhs-ve-an-treo/, truy cap ngay 

25/7/2019. 
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QUY DINH AN TREO TRONG BO LUAT HINH SU VIET NAM... 

giam nhe,... cd Tda an xem xet cho ngUdi 
hi ket an hudng an treo mot lan niia. 
NhUng cung cd trUdng hdp Tda an khdng 
dong y cho hi cao dUdc hudng an 
treo. Hien nay, luat khdng quy dinh elm 
viec Tda an khi xet xii khdng cho ngUdi 
pham toi trong thdi gian thii thach dUdc 
hudng an treo mot lan niia, neu nhu thoa 
man cac dilu kien quy dinh xem xet cho 
hudng an treo. Mat khac, du la pham toi 
trong thdi gian th^ thach, nhUng xet vl y 
thUc chii quan hoan toan do ldi vd y; tdi 
ma ho pham la it nghiem trong hay 
nghiem trpng thi hp dIu cd dii dieu kien 
de dupc hudng an treo. 

Thii tu, theo quy dinh tai Dilu 3 Nghi 
quye't so' 02/2018/NQ-HDTP ngay 
15/5/2018 cua Hpi ddng tham phan Toa 
an nhan dan td'i cao ve nhiing trudng hdp 
khdng cho hudng an treo, cd quy dinh 06 
trudng hdp cu the ma ngudi pham tpi 
khdng dupc hudng an treo. Thuc tiln cho 
tha'y bdi nhan thUc vl nhflng trudng hdp 
khdng dUdc hudng an treo cdn khac nhau, 
nen viec ap dung phap luat gap khd 
khan, gay bit ldi cho ngUOi pham tdi, dac 
biet la xua't phat tfl sU khdng thd'ng nha't 
gifla quy dinh tai Dilu 65 BLHS, vdi 
khoan 5 Dieu 3 ciia NgU quyet so' 
02/2018/NQ - HDTP quy dinh vl trudng 
hdp ngudi pham tpi nhilu lan. Vi du, 
trong trudng hpp ngudi pham tpi nhilu 
lan nhung thupc cac trudng hdp it nghiem 
trpng, cd nhan than to't cd ndi cu tru rd 
rang, cd khung hinh phat diu dudi 3 nam 
tu, thi hp dap flng du dieu kien cho hudng 
an treo. Nhung do'i chieu vdi quy dinh tai 
Nghi quye't so 02/2018/NQQ-HDTP thi 
khdng dupc hudng an treo. Hoac vi du 
trUdng hpp ngudi pham tpi thoa man day 
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dii cac dilu kien quy dinh tai Dieu 2 Nghi 
quylt 02/2018/NQ-HDTP trong do ngUdi 
pham tpi co 02 tinh tiet giam nhe quy 
dinh tai khoan 1 Dieu 51 BLHS va bi ap 
dung tinh tiet tang nang trach nhiem 
hinh sU tai diem g, pham tdi 02 l in trd 
len thi cd dfldc cho hudng an treo hay 
khdng? Ap dung dung theo quy dinh tai 
Dilu 3 Nghi quye't 02/2018/NQ-HDTP thi 
day thudc trUdng hdp khdng dUdc hudng 
an treo, vay d day dang cd sU mau thuin 
trong cung 01 van ban quy pham phap 
luat gifla npi dung Dieu 2 va Dilu 3. 

3. Mot so kie'n nghi, giai phap 
De ap dung va cha'p hanh dung an 

treo, viec nhan thflc dung din dilu kien 
ap dung an treo va dilu kien thii thach 
an treo co y nghia ra't quan trpng. Chinh 
vi vay, tac gia dUa ra mdt so' kien nghi, 
giai phap nhlm hoan thien quy dinh ve 
an treo nhfl sau: 

Thii nhai, nen cd mdt khai niem chung 
ngay trong Bp luat hinh sU v l an treo de 
tranh gay ra sU nhlm l in khi Ip dung 
phap luat trong thUc tiln. Theo dd, nen 
hieu an treo theo mot quy dinh chung 
nha't la tai Dilu 1 Nghi quye't 
02/2018/NQ-HDTP dd la "bien phap miln 
cha'p hanh hinh phat tu co dieu kien". 
Cach giai thich nay khdng chi bao dam 
tinh cha't npi dung cac quy dinh phap luat 
hinh su vl an treo theo dung tinh th in 
ciia Bd luat Hinh su ma cdn the hien rd 
net ve mat ly luan cflng nhu thuc ti ln thi 
hanh cac quy dinh ciia phdp luat hinh sfl 
ve an treo. 

Tha hai, cin phai quy dinh ro hdn thdi 
diem bat dau tinh thdi gian thii thach an 
treo la b i t diu tU khi ban an cd hieu luc 
phap luat va sau thdi han nha't di h 
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ngdcii bi ket an phai de'n Toa an ndi kg't 
an nhan quyet dinh thi hanh an va ban 
an de nop cho UBND caj) xa ndi ngudi bi 
ket an cfl tru hoac cac cd quan, to' chflc 
ndi hp cdng tac, lam viec de giam sat giao 
due ddi vdi ngfldi hi ket an. Cd th^ quy 
dinh theo hfldng: Sau khi ban an cd hieu 
lilc phap luat thi trong thdi han 10 ngay 
ngfldi bi ke't an phai den Tda an ndi ket 
an nhan quye't dinh thi hanh an va ban 
an va nop cho UBND cap xa ndi ngfldi bi 
ket an cfl tru hoac ddn vi quan dpi ndi 
ngUdi dd ddng quan, lam viec de giam sat 
giao due doi vdi ngfldi bi ket an. 

Tha ba, can bd sung quy dinh ve 
trUdng hdp tong hdp hinh phat cua nhieu 
ban an, ma ca hai ban an deu cho ngfldi 
hi budc tdi dfldc hudng an treo, thi Tda an 
tong hdp hinh phat tu cua hai ban an. Cu 
the, trong trUdng hdp nay, chi khi hinh 
phat chung cua ca hai ban an khong vUdt 
qua ba nam tu thi mdi cho hudng an treo 
va thdi gian thii thach chung khdng dUdc 
dfldi mpt nam, khdng dUdc qua nam nam 
va khdng dUde it hdn mfle hinh phat 
chung. Co nghia la nen quy dinh theo 
hudng trong thdi gian thtt thach neu 
ngfldi dfldc hudng an treo ma pham tpi 
mdi la tpi it nghiem trpng hoac nghiem 
trong do ldi vd y va cd nhieu tinh tie't 
giam nhe... thi Tda an xem xet cho ngfldi 
bi ket an hudng an treo. Bdi vi, hieu theo 
tinh than dieu luat, luat khong quy dinh 
ca'm viec Tda an khi xet x^ khdng cho 
ngfldi pham tdi trong thdi gian thd thach 
dfldc hudng an treo them mot lan nfla ne'u 
nhu thoa man cac dieu kien quy dinh. 
Mat khac, n§'u khdng cho hp dUdc hudng 
an treo la khong cong bang khi y thflc ehu 
quan cua ngUdi pham tdi la do ldi vd y, tpi 
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ma hp pham la it nghiem trpng, va nd 
hoan toan phu hdp vdi nguyen tac nhan 
dao trong chinh sach hinh sU cua nUdc ta. 

Tha ta, can ra soat lai cac quy dinh 
ciia Bd luat hinh sU 2015 va cac quy dinh 
ciia cac van ban hudng din. Can cd hudng 
din cu the trUdng hdp dudc hudng an treo 
nhUng khi ban an chUa cd hieu luc phap 
luat thi ngfldi pham tpi lai pham tpi mdi 
tranh gay bai; ldi cho ngudi pham tdi. 
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