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\bstract 

The legal mechanism for controlling the exercise of the state 
power by the local administrations is an overall set of different 
elements including the legal mstitutions, institutions carrying 
out the controlling manadates and the conditions to ensure their 
performance, with they are in closed relationship to ensure the 
state's power to be used on right purposes with high efficiency. 
Therefore, analysis of the theoretical issues, reviews of the 
existing status and proper solutions for ftirther improvements of 
the mechanism are required in Vietnam. 

1. Khai nidm, vai trd va cau true cua 
cc che phap ly kiem soat vide thirc hî n 
quyen lye nha nvd'c do! vol chinh quŷ n 
dia phmrag 

Chinh quyen dia phucmg la mdt bo 
phan hpp thanh cua chinh quyen nha nudc 
thdng nhat, trong dd mdi cap chinh quydn 
dia phucmg gdm cd Hdi ddng nhan dan 
(HDND) va Uy ban nhan dan (UBND) duac 
td chuc phu hpp vdi dac didm dia ban d 
ndng thdn, dd thi, hai dao va dan vi hanh 
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chinh - kinh td dac biet do luat dinh nhim 
thuc hien nhihig nhifm vu do chinh quydn 
Trung uong phan cip theo quy dinh ciia 
Hidn phap, phap luat; dong thdi thuc hidn 
nhung nhidm yu d dja phuang dap img ydu 
cau ve phat tridn kinh te, van hda, xa hdi. Dd 
ngan ngCta nhiing hanh vi vi pham phap luat 
va bao dam hidu qua hoat ddng, phap Uikt 
quy dinh nhiing bidn phap vd kidm soat vide 
thuc hien quydn luc nha nudc ddi vdi chinh 
quydn dia phuang. Tuy nhidn, khdng chi 
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dimg lai d vide ban hanh cac quy dinh phap 
luat ma can phai td chuc thuc hien chung 
thdng qua mdt quy trinh, cd cac ydu td, vdi 
nhieu giai doan khac nhau. Quy trinh nay 
gpi la ca chd phap ly ve kidm soat vide thuc 
hidn quyen luc nha nudc d dia phuang. 

Khi ban vd co che phap ly kidm soat 
quyen l\rc nha nudc, cd tac gia cho ring, ca 
chd phdp ly kidm soat quydn lire nha nudc... 
la m t̂ chinh thd cac the chd phap ly va cac 
diidt che cd lien quan ddn viec kiem soat 
quyen lye nha nudc cua cac ca quan nha 
nudc, gan ket chat che vdi nhau, ciing van 
hanh, nham ngan ngira, loai bd nhiing nguy 
ca, nhiing vide 1 ^ sai trai cua cac ca quan, 
nhan vien nha nudc, bao dam cho quydn 
luc nha nudc duac td chtrc va thuc hien 
theo diing Hien phap, phap luat, diing muc 
dich mong mudn va hidu qua'. Y kidn khac 
cho rang, "co che phap ly kidm soat quyen 
luc nha nudc la tdng the cac ydu td thd chd, 
thidt chd va cac didu kidn bao dam, cd mdi 
quan h? hiiu co tuong tac lan nhau do Hien 
phap va phap luat quy dinh nham xac lap va 
bao dam de cac chu the thuc hien kiem soat 
quydn luc nha nudc cd hidu qua" .̂ 

Theo each tidp can trdn, co che phap 
ly kidm soat vide thuc hidn quydn luc nha 
nudc ddi vdi chinh quyen dia phuong la mdt 
chinh the, cd cau tnic chat che gdm cac ydu 
td nhu thd chd phap ly, thidt che thuc hidn 
hoat ddng kiem soat; ddng thdi giiia cac 
ydu td do cd mdi quan he tac ddng qua lai, 
chat che vdi nhau theo mdt trat tu nhat dinh 
tao nen su van dpng an khdp nhip nhang 
tten ca sd nhiing didu kien vd chinh tri -
tu tudng, phap ly va kinh td - xa hdi - van 
hda nhat dinh. Nhu v^y, cd the hieu: ca che 
phdp ly kiem sodt viec thuc hien quyen luc 
nhd nudc doi vdi chinh quyen dia phuang Id 
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ton^ the cdc yeu to gom the che phdp ly, cdc 
thiet che thuc hien hoat dong kiem sodt vd 
cdc dieu kien bdo ddm thuc hien, co moi lien 
he chat che vai nhau; duac van hdnh theo 
npi dung vd cdc phuang thirc do phdp lugt 
quy dinh nhdm ngdn n^a hdnh vi lam dung 
quyen luc, bdo dam kiem sodt quyen luc nhd 
nuac doi vai chinh quyen dia phucmg dot 
hieu qud cao. 

Tiep can dudi gdc dp phap ly, ca chd 
phap ly kidm soat quyen luc nha nudc dupc 
chia thanh ba tidu ca chd̂ . Theo dd, ca chd 
phap ly kidm soat vide thuc hidn quyen luc 
nha nudc ddi vdi chinh quydn dia phuang 
cd hai bd phan: co che kidm soat quydn luc 
tir cac thidt chd bdn trong bp may nha nudc 
ddi vdi chinh quydn dia phuang nhu Qudc 
hgi, Chinh phii, chinh quydn dia phuang 
cap tren ddi vdi chinh quydn dia phuang 
cap dudi, Tda an... va co chd kiem scat 
quydn luc nha nudc ddi vdi chinh quyen dia 
phuang tii bdn ngoai {gdm kiem soat quyen 
luc ciia Dang cSm quydn. Mat tran Td qudc 
(MTTQ) va cac td chiic chinh tri - xa hdi, cac 
td chiic xa hdi, phucmg tidn truydn thdng dai 
chung, ca nhan, cdng dan). 

Co che phap ly kidm soat vide thuc 
hidn quydn luc nha nudc ddi vdi chinh 
quydn dia phuang ddng vai trd quan trpng. 
Co chd nay thd chd hda quan diem cua 
Dang vd kidm soat vide thuc hidn quydn luc 
nha nudc doi vdi chinh quydn dia phuang; 
gdp phin han che, loai bd, ngan ngira nhirng 
hanh vi vi pham phap luat cua mot sd can 
bp, cdng chiic, gdp phan dau tranh phdng 
chdng quan lieu, lang phi va tham nhiing 
va cac hanh vi tidu cue khac ddi vdi chinh 
quydn dia phuang; phat huy quydn lam chu 
cua nhan dan trong vide tham gia quan ly 
nha nudc va xa hpi, qua dd bao vd quydn. 

Nguyin Minh Doan {chii bien), (2016), Co chg phip ly ki6m sodt quyk lire nha nuac cua cic co quan nha nuoc 6 Viet 

Nam hifn nay. Nxb. Chinh in qu6c gia, tr. 43. 
Tran Nggc E)udng (chii nhiem), (2014) Bao cao khoa hpc £>€• tii khoa hgc cip Bg: Co so ly Iuan va thuc tien xay dung 
vii hoan thien ca chi ki^m soat quyfin luc nha nudc trong viec thuc hien cac quyen lap phap, hanh phap va tu phap o 
nu6c ta, (Vien Nghien cihi lap phip chu tri). Ha Ngi, tr 6. 
Xem: Trin Nggc Du&ng, (2014) tidd. tr. 131. 
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Ipi ich chinh dang ciia nhan dan, lai ich ciia 
Nha nudc, xa hdi; nang cao hieu luc hidu 
qua hoat ddng cua ehinh quydn dia phuang. 

Vd cau tnic, co chd phap ly kidm soat 
viec thuc hidn quydn luc nha nudc ddi vdi 
chinh quydn dia phuong gdm: (i), thd che 
phap ly; (ii), cac thidt chd thuc hien nhidm 
vu kiem soat quydn luc nha nudc; (iii), cac 
dieu kidn bao dam thuc hidn co chd; (iv), 
moi quan he giira thd che va thidt chd. Tir 
dien Luat hpc dinh nghia the che la "nhftng 
quy dinh, luat Id cita mdt chd dp xa hpi huge 
mgi ngudi phai tuan theo'"'. Thd che ciing 
cd the dugc hieu la tdng the cac quy dinh, 
cac nguydn tac xac lap cac quydn va nghia 
vu phap ly eua cac chii the tham gia quan he 
phap luat, tao lap nen "luat choi" trong cac 
ITnh vuc ciia ddi sdng xa hdi. Mot so cdng 
trinh khoa hgc nghidn cim vd co chd phap 
ly da thira nh^ the che phap ly dugc coi la 
mdt bd phan quan trpng, khdng the thidu 
ciia CO chd phap ly ndi chung^ The chd phap 
ly kidm soat quyen lire "la tdng the nhung 
quy dinh trong Hien phap va phap luat do 
Nha nudc ban hanh, bao gdrri nhimg quy 
dinh ve nguydn tac, chii thd ddi tupng, ndi 
dung, hinh thiic quy trinh, thii tuc cac bien 
phap h^u qua phap ly"*. Nhu vay, the che 
phap ly eua ca che kiem soat vide thue hien 
quyen luc nha nude ddi vdi chinh quyen 
dia phuang la tdng the cac quy dinh phap 
luat, cac nguydn tac xac dinh dia vj phap ly 
eua chii thd kidm soat va trach nhiem cua 
ddi tuong chju su kidm soat; xac dinh pham 
vi, hinh thirc va phuang phap, hau qua phap 
ly ciia hoat dpng kidm soat quyen luc nha 
nudc ddi vdi chinh quydn dia phuang. Thiet 
chd dupe hieu la "he thdng to chiic bp may" 
dupc thidt lap tren co sd the chd quy dinh 
ciia Hidn phap, phap luat de thuc hidn mdt 
hoat ddng nao do ciia xa hoi'. Cac thidt che 

kiem soat quyk luc nha n^"^J°''fJ^^^ 
quyfe dia phuang nhu Quoc hoi Chmh pnu 
chinh quySn dia phuang cap tren k.em scat 
d6i voi chinh quyln cap duo., Toa an. Cac 
thiet ch6 ben ngoai bp may "t^ ™™ ™ 
soat hoat dong cua chinh quyen d.a phucmg 
nhu Dang eJm quySn, MTTQ va cac to chuc 
chinh tri - xa hoi. cac to chuc xa hoi, phuong 
tien truySn thong dai chung, cu m, ca nhan, 
cong dan. 

Cac bo phan ciia ca chS phap ly kiem 
soat viec thuc hien quySn luc nha nuoc doi 
vdi chinh quyjn dia phuong co vi tn, vai tro 
khac nhau va chiing co moi quan he tac dgng 
qua lai. Bk CO che phap ly kiem soat viec 
th\rc hien quyk luc nha nuoc doi vai chinh 
quySn dia phuong van hanh tot, hieu qua can 
phai CO nhumg dieu kien dam bao nhat dinh. 
Do chinh la nhiing diSu kien bao dam ve 
chinh tri, phap ly, kinh te - xa hoi. 
2. Thu-c trang ca che phap ly kiim soit 
vî c t6 chiic va thuc hiln quyln lire nha 
nu-frc cua chfnh quyln dia phu-ffng d Vift 
Nam hien nay 
2.1 Ve the che phdp ly 

Cu th§ hoa quy djnh cua Hien phap 
nam 2013, nhilu dao luat dugfc ban hanh 
dieu chinh quan he kiem soat viec thuc hien 
quyen luc nha nuoc cua chinh quyen dia 
phuang theo huong tang cuong kiem tra, 
giam sat cua trung uang, gan quyen han voi 
trach nhiem dugc giao cho chinh quyln dia 
phucmg mli cSp. Luat T6 chuc Qu6c hgi, 
Luat To chile Chinh phu va Luat TS chile 
Chinh quyen dia phuong, Luat Hoat dgng 
giam sat cua Quoc hgi va HDND va cac van 
ban phap luat khac da xac lap thi chi phap 
ly ve kiem soat quyln luc nha nuac d6i vcri 
chinh quyln dia phuang tuong d6i diy dii, 
dong bg. Theo do, Qu6c hgi, Chinh phu co 

4 Tir dien Lu^t hoc (2006), Nxb. Bacli khoa - Nxb. Tir phap, Ha N()i, tr. 703. 
5 Nguyin Minh Doan (chu hien), (2016), Co che phap ly kiSm soat quyln luc nhS nuoc ciia cac CO quan nhS nuoc 6 Viet 

Nam hien nay Nxb. Chinh hi quoc gia, U" 43; Tran Ngoc Duong (chu nhiem), (2014), tldd, n- 6 
6 Nguyin Long Hal (2016), The che phap ly vl kilm soat quyln luc nha nuoc 6 Viet Nam, Luan an tiln sT Hoc v 

lam KHXH Viet Nam. Ha Noi, 2016, tr. 41. 
7 TranNg9cDuang(2014),tldd,tr 13 
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tham quydn kiem soat ddi vdi chinh quydn 
cap tinh, cac ca quan thudc chinh quydn dia 
phuang cap trdn kiem soat ddi vdi ehinh 
quydn dia phuang cap dudi; HDND ddi vdi 
UBND cung cap. Npi dung kidm soat vide 
td chitc va thuc thi quyen luc nha nudc cua 
Chinh quydn dia phuang gdm: kidm soat vide 
td chirc (bau, midn nhidm, bai midn dai bidu 
HDND cac cap; bau, midn nhiem, bai midn 
cac chuc danh cho HDND b^u, gdm ngudi 
diing dau cac ban ciia HDND va Chu tich 
UBND, ngudi dung dau cae co quan ehuydn 
mdn ciia UBND; kidm soat hoat ddng ciia 
HDND, dai bidu HDND; kidm soat boat 
dpng cua UBND va Chii tich UBND; kidm 
soat quydt dinh hanh chinh va hanh vi hanh 
chinh cua chinh quĵ en dia phuang va ngudi 
cd tham quydn; kidm soat vide phan cap, 
phan quydn giua trung uang va dia phuang 
theo quy dinh ciia phap luat; kiem soat vide 
thuc hidn cac bidn phap phat tridn kinh td, 
van hda, xa hpi ciia chinh quydn dia phuang. 

Phap luat xac dinh dia vi phap ly cua 
Dang cam quĵ dn trong thuc hien nhidm vu 
kiem soat quydn luc nha nudc ddi vdi viec 
thuc hien quyen luc nha nudc ciia chinh quyen 
vdi cac hinh thiic phii hpp thd hien thong qua 
vide cac quy dinh ve phat huy vai trd lanh dao 
ciia cac cap uy dang, thuc hien tdt chiic nang 
cua liy ban kiem tra cac cap iiy dang d cac dia 
phuong. MTTQ va cac td chiic chinh tri - xa 
hpi, td chitc xa hdi, phuang tien truyen thdng 
dai chung cd nhidu hinh thiic va phuang phap 
giam sat vide thuc hidn quyen luc ciia chinh 
quyen dia phuong, gdp phan vao edng tac dau 
tranh, phdng chdng tham nhung, kidm soat 
quyen luc nha nudc, chdng chay chirc, chay 
quydn. Ben canh dd, phap luat quy dinh cir 
tri cd quydn giam sat cac dai bidu HDND, 
ca nhan - cdng dan giam sat chmh quydn dia 
phuong thdng qua cac quyen khidu nai, td cao, 
quyen tham gia quan ly nha nudc va xa hdi, 
qua thuc hidn quy chd dan chu d ca sd, qua 
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hoat ddng trung cau dan y, thuc hien quydn 
tiep can thdng tm. 

Tuy nhidn, ben canh nhuTig didm tich 
cue ndu tren, thd chd phap ly vd kidm soat 
quydn luc nha nudc ddi vdi chinh quydn dia 
phuang van con nhieu bat cap: 

- Trudc hit, md hinh td chiic chinh 
quydn dia phuang ehua that su khoa hpc va 
hpp ly dd chinh quyen Trung uong cd thd 
hoan toan kiem soat dupc chinh quydn dia 
phuang; mat khac, chinh quyen dia phuang 
cd the chu ddng, tich cue thue hidn nhieu 
bidn phap dd phat trien kinh td, xa hpi, van 
hda nang cao ddi sdng cho nhan dan d dia 
phuang. Nguydn tac phan cap, phan quyen 
giUa Trung uong vdi dia phuong chua thuc 
sy rd rang dd cd the phat huy vai trd va nang 
lye cua chinh quydn dia phuang cac cap trdn 
cac ITnh vyc vd kinh td, van hda, xa hdi; phat 
huy va khai thac tdi da ngudn nhan lye d dia 
phuang, "co chd kiem soat quyen lye hidu 
qua ehua cao; vide cdng khai, minh bach va 
trach nhidm giai trinh edn han chd"**. 

- Cac quy dinh phap luat vd kidm soat 
vide thue hidn quydn lye nha nudc ddi vdi 
chinh quyen dia phuang thdng qua cac thidt 
che ben ngoai bd may nha nudc chua ddng 
bd va cd tinh kha thi. Hidn phap nam 2013 
hien dinh vai trd lanh dao cua Dang ddi vdi td 
chiic va hoat ddng cua bd may nha nudc. Tuy 
nhidn, thd che phap ly chua phan dinh dupc 
phuang thiic lanh dao ciia cac cap iiy Dang 
ddi vdi hoat ddng ciia HDND va UBND. Sy 
chi dao cua uy ban kidm tra dang cap tren 
ddi vdi cdp dudi ed luc chua kip thai; van 
ban hudng dan cham. Hoat ddng kidm tra, 
giam sat va xii ly td chiic dang va dangvien 
vi pham d mdt sd td chiic dang d mdt sd cap 
chinh quydn dia phuang chua nghidm minh, 
chua ngan chan va day liii dupc tinh tranjg 
tham nhiing, tidu cyc. Quy dinh vd sy phdi 
hgp trong cdng tac kidm tra va giam sat cua 
Dang vdi cdng tac thanh tra, dieu tra, truy td. 

Ban Chip hanh Trung irong Dang Cong san Viet Nam (2017), Nghi quyet 18-NQ/TW ngay 25/10/20! 7cua Ban Chap 
hanh Tmng uong Dang Khoa XU vS mot so vdn dh ti^p tuc ddi moi, sSp xep to chirc bo may cua he thSng chinh tn tmh 
ggn, hoat dong hieu luc, hieu qua, tr. 1. Nguon: phapluat.vn 
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xet xir d chinh quydn dia phuong chua chat 
che, chua hidu qua. 

- Nhidu quy dinh vd giam sat cua nhan 
dan thdng qua MTTQ va cac td chiic chinh 
tri - xa hdi ddi vdi vide thyc hidn quydn lye 
nha nudc eiia chinh quydn dia phuang mang 
tinh nguyen tac, chua ro rang, thidu ddng bd. 
Nhidu quy dinh tap trung xac dinh dia vi cua 
MTTQ va cae td chirc ehinh tri - xa hdi d 
cap Trung uong trong khi dd cac quy dinh 
cho cac td chirc nay d cac cap dia phuang 
kha md nhat. Mdt sd kien nghi, phan anh yd 
kdt qua boat ddng giam sat cua MTTQ ddi 
vdi chinh quydn dia phuong dupc gin den 
eo quan, td chiic, ngudi ed tham quyen chua 
kip thdi dupe xir ly, hoac chua dupc giai 
quydt thau dao. Didu nay din den tinh trang 
dim day, ne tranh viec tra ldi kidn nghi giam 
sat cua nhan dan, hoac chua quan tam giai 
quydt, tra ldi theo quy dinh phap luat ddi 
vdi don, thu ciia cdng dan va kidn nghi ciia 
MTTQ. Vide theo ddi giai quyet kien nghi 
sau giam sat cua MTTQ d mdt dia phuang 
edn hudng Idng, thidu su kiem tra, ddn ddc 
trong khi chua ed co che ap dung bidn phap 
chd tai thich hop ddi vdi cae co quan, ngudi 
cd tham quydn trong vide khdng hoac cham 
tidp nhan va xii ly kdt qua giam sat do MTTQ 
va cac td chuc chinh tri - xa hdi kien nghi. 
2.2 Ve thiet che thuc hien hoat dong kiem sodt 

Phap luat quy dinh kidm soat vide thyc 
hidn quydn luc nha nudc ddi vdi chinh quydn 
dia phuang bang cac thidt ehd nha nude 
trong bp may nha nudc nhu Uy ban thudng 
vu Qudc hdi giam sat HDND cap tinh; 
Chinh phu va Thu tudng Chinh phii kiem 
soat lanh dao cdng tac eiia UBND cac cap; 
hudng dan, kiem tra HDND trong vide thue 
hidn van ban cua co quan nha nudc cap trdn; 
tao didu kidn dd HDND thyc hidn nhiem vu, 
quydn han do luat dinh. Cac co quan thude 
ehinh quydn dia phuang cap tren kidm soat 
ddi vdi chinh quyen dia phuang cap dudi. 
HDND giam sat vide tuan theo Hidn phap 
va phap luat d dia phuang va vide thyc hien 
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nghi quya cua HDND; UBND chju rich 
nhiem tmac HDND va co quan hanh chinh 
nha nude cap tren. ^ , 

He thdng cac tUet chi kiem soat ben 
ngoai d6i vtji ehinh quyen dia fhirong da 
dang, Ichong ngimg pha. huy quyen lam^hu 
cua nhan dan. Dang Cpng san Viet Nam la 
dang cam quySn va lanh dao doi voi Nha 
nuoe va xa hoi co quyen kiem soat vi?c 
thuc hien quyen lire doi voi chinh quyen 
dia phuang bing cac bien phap va hinh thuc 
khac nhau. MTTQ ciing cac to chuc thanh 
vien khac cua Mat tran phoi hgp va thong 
nhit hanh dong trong MTTQ thuc hien ehiic 
nang giam sat va phan bien xa hoi doi vol 
chmh quyk dia phuong. Cac to chiic xa 
hoi, nghe nghiep la cac Hoi, Lien hiep hpi, 
Hoi lien hiep. Lien doan, Hiep hoi; cac to 
chirc xa hoi - nghi nghiep.., thuc hieii hoat 
dong kiSm soat quyk luc nha nuoc doi vai 
chinh quySn dia phuong thong qua quyen 
giri phan bien, yeu ciu d6i vai chinh quyen 
dia phucmg cac cSp, nguoi co thim quyen v6 
viec thuc thi HiSn phap, phap luat. 

Ben canh nhOng kit qua dat dugc treil 
day, thuc trang hoat dong cua cac thiet che 
kiem soat nha nuoc doi voi chinh quyen dia 
phuong con co nhung han che sau: 

- Kiem soat quyen luc giira co quan 
chinh quyen Trung ucmg voi dia phuang, 
giiia chinh quyen cap tren voi chinh quyen 
cap duai dugc thuc hien khong th6ng nhit. 
Vai 63 don vi hanh chinh cip tinh, thanh 
ph8 true thuoc trung uong (khong dSu 
v8 dien tich, dan cu, tinh chit, trinh dp va 
tiem nang phat trijn) nhu hien nay, hoat 
dpng cua chinh quyen dia phuang cac cip 
"co qua nhieu dau moi trong quan he vai 
chinh quyen trung ucmg, anh huong khong 
nho den kha nang dieu hanh va kiim soat 
ciia chinh quyen trung uang doi vol cac dia 
phuong. Mat khac, quy mo tinh nho khong 
tao ra dugc cac dieu kien de tu phat triln 
neu khong co cac giai phap phoi hgp, lien 
ket ve kinh te, van hoa, dia ly doi vai cac 



tinh, thanh phd bdn canh" .̂ Trudc hdt la sy 
giam sat ciia chinh quydn trung uong ddi vdi 
cac nhidm vu da phan cap cho chinh quydn 
dja phuang trong phan cdng, phan cSp va 
kidm soat quyen luc nha nudc giua ca quan 
chinh quydn Trung uong vdi dia phuang va 
chinh quydn cap trdn vdi chinh quydn dp 
dudi quan tam chua diing miic. Cd thd ndi, 
"su phan cap chua di kem co chd kidm tra, 
giam sat chat che dd dam bao su tuan thii 
cac chidn lupc va quy hoach chung khidn 
mpt sd nganh, mot sd ITnh vyc cd sy phat 
trien lech hudng (cang bidn, san bay, khu 
cong nghidp nd rd), hoac mdt can ddi gifia 
cac nganh cdng nghidp vdi nang lupng, mit 
can ddi giiia sy phat tridn vdi cac cdng tac 
bao ve mdi truong"'". Trong mdt ehimg muc 
nao dd, "sy kidm soat khdng loai trir dugc 
tinh trang cue bp dia phuang; quan hp quan 
ly nganh va quan ly dia ban lanh tho giiia 
bo, nganh Trung uong va chinh quydn dja 
phuang edn chdng cheo vd th4m quydn, 
trach nhidm dong nghTa vdi sy kidm soat 
khdng ro rang, mach lac"". 

- Phuang thiic kiem soat quydn lye eiia 
HDND ddi vdi UBND chua cd nhidu thay 
doi, eon hinh thirc va hidu qua chua cao. O 
mot sd cap chinh quyen, "khd cd thd thyc 
hien vi tri, vai trd cua minh vdi tu each la 
quydn luc nha nudc d dia phuang, co quan 
dai bieu cho nhan dan dja phuang. Dieu nay 
din ddn giam sat la mdt chirc nang ydu nhat, 
hinh thiic nhat ciia HDND cac cap"'l Chinh 
quydn dia phuang cap tren la chu the kidm 
soat hoat ddng eua chinh quydn dia phuang 
cap dudi, tuy nhidn, "boat ddng kidm soat 
ciia chinh quydn dia phuang ciing cd nhiing 
kho khan, han chd nhat djnh nhu tinh hinh 

NHA NlTdC VA PHAP LUAT 

thiie edn cao, hidu luc, hieu qua thdp, tam 
ly ne nang, ne tranh, ngai va cham van edn 
la trd ngai trong qua trinh kidm soat; ngudn 
nhan luc thyc hidn kidm soat chua dap ling 
ydu cau cdng viec. Kdt qua kidm soat con 
chua rd net, edn thidn vd khao sat nSm tinh 
hinh la chinh va thudng khdng dii thdng tin 
de kidm soat"'^ 

- He thdng Tda an cd vai trd khdng Idn 
trong kidm soat vide thue hien quydn lye ciia 
chinh quydn dja phuang. Tda an chi kidm 
soat boat ddng ciia chinh quydn dia phuang 
thdng qua xet xii cac vu an hanh chinh. Tda 
an dupe td chirc theo don vi hanh chinh lanh 
thd (Tda an cap tinh, cap huyen) ndn chiu su 
lanh dao ciia cap iiy Dang dia phuang, chiu 
su giam sat cua HDND, phu thudc ehinh 
quyen dia phuang vd ngan saeh ho t̂ ddng. 
Tda an ehua dupe trao thim quydn phan 
quyet vd tinh hop hidn, hop phap eua cac van 
ban phap quy cua ehinh quydn dia phuang 
ma chi dupc trao quydn phat hien, kien nghi 
xii ly cac van ban quy pham phap luat trai 
Hidn phap, {)hap luat, ciing chua cd quydn 
giai thieh Hien phap, luat. Tda an nhan dan 
tdi cao chi thyc hidn chiic nang tdng kdt thuc 
tidn xet xir, bao dam ap dung thdng nhat 
trong xet xir. 

- Hoat ddng kidm soat quyen lire nha 
nudc cua Dang thdng qua vide kiem tra, 
giam sat viec thuc hidn chii truong, chinh 
sach ciia Dang ddi vdi chinh quydn dia 
phuang cac cap. Tuy nhien, Uy ban kidm tra 
cua cac td chuc Dang d dia phuang thudng 
boat dpng khi cd khidu nai, td cao, nen thidu 
chu dpng va chua mang tinh thudng xuydn 
ciia kidm soat quydn lye nha nudc. Cdng tac 
kidm tra, giam sat va ky luat Dang chua du 

9 Trin Cong Dung (2016), Hoan thien t6 chiic va hoat dong cua cac co quan chinh quyen dia phuong o Viet Nam hien 
nay, Lugn Sn TS, D^i hoc LuSt Ha Ngi, 2016. tr. 92. 

10 Trin Cong Dung (2016), tldd, tr 93. 
11 VuThu(20l8), Ki^m soat ciia chinh quy^n Trung uong d6i vdi chinh quySn dia phuong d nu6c la hien nay, nguon; 

http://tcnn vn/news/detaJt/41218/Kieni_soat_cua_chinh_quyen_Trung_uong_doi_voi__chinh_quyen_dia_phuong_o_ 
nuoc_ta_hien_nayall.html. Tmy cap 14/4/2019. 

12 Dang Minh Tuk, Hoang Thi Ai Quynh (2018), Hoan thien co chi kiSm soat quygn lire nha nuoc a dia phuong tai Viei 
Nam: Tilp c§n duoi goc dO phan quyin, T?p chi Khoa hoc DHQG Ha Noi' Luat hpc, Tap 34, S6 2 (2018) tr. 114 

13 Nguyen Minh Doan (2016), tldd, tr 187. 
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siic ran de, ngan chan, day liii suy thoai. Mdt 
bd phan dang vidn, can bp lanh dao quan ly 
d mdt sd dia phuang cd dau hidu vi pham 
didu le dang, vi pham phap luat nhung chua 
dupc xu ly kip thai va cdng khai. 

- Cac thidt che MTTQ va cae td chirc 
chinh tri - xa hpi van Id thude ehinh quyen dia 
phucmg (nhat la UBND) la ddi tuomg bi giam 
sat vd bidn ehd, co sd vat chat, kinh phi hoat 
dpng. Do vay, d mdt sd nai, MTTQ mdi chi 
ddng vai trd la ea quan phdi hpp, la co quan 
tham gia thyc hien giam sat, gdp y kidn, kien 
nghi vao dy thao cac van ban ciia chinh 
quydn dia phuong chii ehua thd hidn dupc het 
vai trd giam sat mdt each chii ddng vdi tu each 
la thidt chd kidm soat quydn lye nha nudc. Ben 
eanh do, d mdt sd dia phuang boat ddng ciia 
cac td chiic chinh tri - xa hdi cd xu hudng bi 
"hanh chinh hda"; ehua xay dung dupc ca 
chd phdi hpp hidu qua giua ca chd giam sat 
cua Qudc hdi, HDND vdi giam sat va phan 
bidn cua MTTQ va eae td chiic chinh tri - xa 
hpi ddi vdi boat ddng cua UBND ciing cap 
va ehinh quydn dia phuang cap dudi. 

- Cac thiet ehd kidm soat bdn ngoai 
ddi vdi chinh quydn dia phuang edn cd cac 
td chiic xa hdi, eae hdi nghd nghidp, phuang 
tidn truydn thdng - bao chi, edng ddng dan 
cu va boat dpng giam sat cua cdng dan qua 
vide thyc hien quydn dan ehu tryc tiep. Tuy 
nhidn, "ea chd bau cii hien nay tao ra kha 
nang kiem soat ciia cac co quan trung uang 
trong cac cudc bau cii, ddng thdi lam ban 
che vai trd cua ngudi dan trong viec quyet 
dinh lya chpn cac dai bidu HDND"". Nhan 
dan la chu thd cua quydn lye nha nudc, Nhan 
dan cd quyen bai nhidm dai bidu Qudc hpi, 
dai bidu FffiND nhung hien nay chua cd quy 
dinh cu thd ve quy trinh, trinh ty dd thyc hien 
quy dinh nay. Phap luat con thieu nhung quy 
dinh bao dam quydn giam sat tryc tiep ciia 
Nhan dan ddi vdi boat ddng cua chinh quydn 
dia phuang nhu thidu cac quy dinh cu the vd 
trung cau, lay y kidn cpng ddng hay tap hpp, 
lay y kidn cua cac ca nhan tidu bidu. 

2.3 vi mdi quan he giiia thichipUp ly vd 
thiet che 

Sau khi HiSn phap nam 2013 dugc ban 
hanh, the chi phap ly.da co buae phaHnen^ 
Nhik dao luat cu the hoa ngi dung va tmh 
than cua HiSn phap v6 kiem soat quyen Ivic 
nha nuoc trong do kijm soat viec thuc hi?n 
quyfc luc ciia chinh quyen dia phuong. 1 he 
chi phap ly xac dinh ro rang, cu the han dja 
vi phap ly ciing nhu chiic nang, nhiem vu cua 
cac thiSt chS kiim soat ben trong bg may nha 
nuac nhu Qu6c hoi, Chinh phu,, chinh quyen 
cap tren d6i voi chmh quyen cap dual cung 
nhu cae thiSt chi ben ngoai doi vai chinh 
quyln dia phuang. Tren co so do, cac thiet 
che kilm soat quyln luc nhanh chong dugc 
kien toan vl t6 chuc, bp may, cu the hoa cac 
chiic nang, nhiem vu va thirc hien nhiem vu 
kilm soat d6i voi chinh quyen dia phuang. 

Ben canh nhiing ket qua dat dugc neu 
tren, m6i quan he gitra cac yeu t6 cau thanlj 
CO chi nay ciing hoc 16 nhihig bat cap. The 
chi phap ly chua tao ra dugc buoc dot pha 
trong viec hoan thien va dong bg hoa he 
thdng cac thilt che kiem soat quyen luc nha 
nuoc cung nhu chua co sir phoi hgp chat che 
giua cac thiet che kiem soat ben trong bg 
may nha nugc va ben ngoai nhu hoat dgng 
kiem soat quyen luc cua Dang cam quyen, 
giam sat va phan bien xa hgi cua MTTQ, 
cac to chiic chinh tri - xa hgi, to chiic xa hgi 
va nhan dan. Hoat dpng kiem soat viec thuc 
hien quyen luc con nang ve xir ly, ngan chan 
nhung hanh vi vi pham phap luat, lam quyen 
ciia doi tupng chiu su kiem soat ma chua tao 
ra moi trudng minh bach, phat huy tinh tich 
cue, chu dpng cua chinh quyln dia phuang 
moi cap. 

2.4 Ve cac dieu kieu bdo ddm thtrc hien cachi 
Tir nhimg chu trucmg, chinh sach ciia 

Dang, Nha nudc the chi hda bSng phap luat, 
to chirc thuc hien cac quy dinh ve kilm soat 
quyen luc ddi vdi chinh quyen dia phuong, 
budc dau dat dugc nhirng ket qua tich cue 

!,| DangMinhTuan. Hoang Thi Ai Quynh (2018), tldd, tr. 113. 
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duac nhan dan ddng tinh img hd. Ben canh 
do, nhiing kdt qua vd phat tridn kinh td, xa 
hpi - van hda dat dupc sau hon 30 nam ddi 
mdi dang tao ra nhirng tidn dd, dieu kidn 
quan trpng de tiep tuc thyc hidn ea chd phap 
ly kidm soat vide thyc hien quyen luc nha 
nudc cua ehinh quydn dia phuang. Tuy 
nhidn, nhidu quy dinh cua Dang vd kidm 
scat quydn luc nha nudc chua kip thdi the 
chd hda bang phap luat. He thdng phap luat 
\h kidm soat quydn luc chua ddng bd. Tac 
dpng mat h:ai cua ndn kinh td thi trudng da 
d5n ddn "tinh trang suy thoai vd tu tudng 
chinh tri, dao dire, ldi sdng cua mdt bp phan 
khong nhd can bd, dang vidn va te quan 
lieu, tham nhung, lang phi chua bi day lui. 
Toi pham va td nan xa hdi edn dien bidn 
phiic tap; dao diic xa hdi cd mat xudng cap 
nghidm trpng"'̂  la nhung khd khan cua vide 
thyc hien ca che trdn day. 
3. Mgt s6 giai phap gop phan ho^n thi^n 
ctf ch^ phap ly kiem soat viec thu-c hien 
quyln l^e nha nird'c cua chinh quyen dia 
phuffng hien nay 

- Gidi phdp hoan thien the che phdp ly 
+ Thd chd vd kidm soat quydn lye 

cua cac co quan trong bd may nha nudc ddi 
vdi chinh quydn dia phuang: Tidp tuc hoan 
thien phap luat nang cao hidu qua giam sat 
cua Qudc hdi, Uy ban Thudng vu Qude hdi, 
cac Doan dai bidu Qudc hdi ddi vdi chinh 
quyen dia phuang cap tinh; phan dinh ro 
tiiam quydn ciia Chinh quydn cap tren vdi 
cap dudi, quy chd hda boat dpng giam sat 
cua HDND vdi UBND ciing cap. 

+ Ddi vdi thd chd vd kidm soat quydn 
luc ciia cac thidt chd bdn ngoai bd may. Cac 
van ban chi dao, hudmg din cua Dang lidn 
quan ddn edng tac kidm tra, giam sat va thi 
hanh ky luat dang ddi vdi dang vidn va td 
chiic dang phai ngan ggn va de hieu, dd thuc 
hien, de quy trach nhipm; hoan thien quy 
dinh va quy chd hda mdi quan he giiia giiia 
cac ca quan kidm tra, giam sat ciia Dang vdi 

CO quan thanh tra, didu tra, truy td va xet 
ciia Nha nudc d dia phuang; tidp tuc ra soat, 
sua ddi nhiing quy dinh phap luat mau thuan 
trong cac van ban phap luat vd MTTQ Viet 
Nam va cac td chirc thanh vien cua Mat tran 
lidn quan den kidm soat quyen lye cua nhan 
dan ddi vdi chinh quydn dia phuang; hoan 
thien quy dinh phap luat phat huy cac hinh 
thirc giam sat eua eu tri, ca nhan, cdng dan 
trong cac quy dinh phap luat ve bau cir, ling 
cu, quydn tham gia quan ly nha nudc va xa 
hdi, quyen khidu nai, td cao. 

- Gidi phdp hoan thien cdc thiet che 
thuc hien hoat dong kiem sodt: 

+ Ddi vdi cac thidt che bdn trong bd 
may nha nude: Nang cao nang lye va trach 
nhidm giam sat cua Qudc hdi ddi vdi HDND 
cdp tinh; phat huy vai trd kidm soat ciia 
Chinh phu ddi vdi UBND cae cap, bao dam 
su phdi hop giiia cac bd, nganh trong vide 
kidm soat quydn lye cua chinh quydn dia 
phuang; cin cd ca che vd eung cap thdng 
tin lien quan den vide thuc hidn nghj quyet 
cita HDND dk dai bidu HDND cd didu kien 
nim bat cac thdng tin ve hoat dpng eua 
UBND; can phai tang cudng giam sat cua 
HDND va UBND cip trdn ddi vdi UBND 
cap dudi. Ddng thdi, tang cudng thanh tra 
ciia Chinh phu ddi vdi HDND va UBND 
cap tinh. 

+ Ddi vdi Tda an: He thdng Tda an 
can dupe trao tham quydn rdng ban de kidm 
soat quydn lye ddi vdi chinh quyen dia 
phuang thdng qua chuc nang kidm soat tinh 
hop hien, hop phap eiia cac van ban phap 
quy do chinh quydn dia phuang ban hanh; 
qua thdm quydn giai thich ip dung phap luat 
thdng nhit tir Trung ucmg ddn dia phuang. 

+ Ddi vdi Dang cSm quydn: Phat huy vai 
trd va nang luc kidm ya, giam sat eua Uy ban 
kidm tra cac cdp ddi vdi dang vidn, nhat la cac 
dang vidn la can bp lanh dao quan ly ffong vide 
thyc hidn nhidm vu dupe giao; kip thdi phat 
hidn, chin chinh nhirng bidu hidn lech lac ttong 

(Xem Hep Irang 45) 

15 Ding Cpng san Viet Nam (2016), Van ben Da. ho, dai biin toan qu6c l b ihti XII. Nxb. Chinh tri qu6c gia, tr 15 
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