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Bdi viitphdn lich viic dp dung cdc quy tac vi gidi thich diiu uac qudc ti theo Cong udc Vienna nam 1969 
ve Ludt dieu udc quoc le trong cdc vu tranh chdp ve ddu lu quoc te. tren ca sa dorutra mot so kinh nghiim cho 
Viil Nam. Bdt viit tap trung vdo viec dp dung cdc quy tac gidi thich diiu udc quoc te, chu yiu la Dieu 31 vd 32 
cua Cong uac Vienna nam 1969 nhdm Idm ro^ cdc van dilien quan, bao gom thdm quyin cua trong tdi; cdc khdi 
niem "ddulu". "nhdddulu". "tranh chap ddu tu qudc le". "doi xuvd "cong bang vd thoa ddng" cUng nhu cdc 
vdn di liin quan trong vu tranh chdp. Tren ca sd do, bdi viil dua ra mgi so kinh nghiem cho Viet Nam khi tham 
gia vdo cdc vy kiin tranh chdp ddu tu trong tuang lai. 
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Abstract 
The paper analyzes the application ofthe rules on interpretation of intemational treaties ofthe 1969 Vienna 

Convention on the Law of Treaties with regard lo intemational investment disputes and draws some experiences 
for Viet Nam. The paper focuses on the application of rules interpreting intemational treaties, mainly embodied 
in Articles 31 and 32 ofthe 1969 Vienna Convention to clarify relevant issues, inter alia, the jurisdiction of 
arbitration; the concepts of "investment", "international investment dispute", treatment and "fair and 
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for Vietnam when it engages in future investment litigation. 
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Cac hiep dinh dau tu qudc te la nhiing dau tu ve nhiing bien phap ddi xu trong qua 
dieu uac ve dau tu hoac dieu udc qudc khii va tuang lai. Cudi cung, viec giai thich 
te cd chucmg ve dau tu, trong dd an dinh hiep dinh d^u tu giiip cho cac trpng tai giai 
nghia vu ddi vdi cac qudc gia tiep nhan dau quyet tranh chip giiia cac nha diu tir va cac 
tu trong viec ddi xu ddi vdi cac nha diu tu quoc gia ti^p nhan diu tu mpt each chinh 
nudc ngoai ciing nhu cac quy8n, quydn Ipi xac, cdng bing, khach quan.' Thuc tiln cho 
cua nha dau tu. Trong qua trirtii ap dung, npi thdy, cac tda trpng tai v^ diu tu luon khlng 
dung cac hiep dinh dau tu phai dugc qudc dinh mot each nhit quan viec coi cac quy 
gia, cac rdia diu tu va cae trpng tai vien tic vS giai thich diSu udc qudc ti (Dl/QT) 
bieu va nim rd. Mdt mat, viee giai thich trong Cdng udc Vienna nam 19691a nhung 
diing dan giiip cho cac qudc gia ti6p nhan nguyen tic giai thich hiep dinh diu tu co 
dau tu cd the quyet djnh lieu cac hanh ddng ban.= Cac quy tic ca ban'vg giai thich hiep 
va chinh sach cua minh cd anh hudng d k dinh diu tu qudc td chu yeu nim trong cdc 
cac nha diu tu va lieu 1̂  cac hanh vi ciia Di6u 31, 32 va 33 cua Cdng udc Vienna v̂  
minh cd dap ling cac cam kdt theo hiep 
dinh dd hay khdng? Mat khae, ddi vdi cac ' Jeswald W. Salacuse , The Law of investment 
nha diu tir, viec nim ro noi dung ciia cac '̂'ea""e5,OxfordUniversity press, 2010, tr. 139. 
hiep dinh nay la rat quan trong cho viec len ' Michael Waibel, 'International Investment Law 
kd hoach cac du an diu tu cua minh va cd T l J r ^ ^ . ^ r t r ; ! " " ^ , " ' ' ^ . - ' ^ - - ' 
chien luge dam phan vai qudc gia tiSp nhan Tarns, C Christian, (eds). From Clinical Isolation To 

Syjlemzc//iKgraflon, Baden-Baden, 2011, tr 29-52 
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LuSt diSu udc qudc te, trong do, Dieu 31 dat 
ra cac quy tac giai thich chimg va mang tinh 
xuat phat dî m. Chinh vi the, cac toa trong 
tiii ve diu tu ludn vien dan Dieu 31(1) cua 
Cong udc Vienna khi giai thich hiep dinh cd 
lien quan. 

Vdi viSc tham gia vao gin 70 hiep dinh 
dau tu qu6c tl song phuang va cac hidp dinh 
thucmg mai tu do da phuang cd dieu chinh 
vin &h diu tu (tinh den nam 2017) ciing nhu 
da CO 4 vu nha dau tu khdi kien Chinh phii 
Vi?t Nam, kha nang Viet Nam tham gia vao 
nhimg vu ki?n tuang tu trong tuang lai la 
diSu khd tranh khdi. Do do, viec san sang 
vS mat phap ly cho nhung vu kien lien quan 
den tranh chap dau tu qudc te, trong dd viec 
nghien ciiu cac quy tic va thuc tien giai thieh 
dieu udc qudc te ve dau tu la het siic can 
thiSt. Di6u n^y giup cho Chinh phu cd su tinh 
toan hpp ly va khoa hgc ve nhiing cdng cu 
giai thich dihu udc qudc te can dugc su dung 
trong giai doan chuan bi vu kien va giai doan 
tien hanh tranh tung tai cac thiet che trgng tai 
dk tu quoc te. 

1. Cac can cu- giai thich dieu irdc quoc te 
p̂ d\ing trong tranh ch^p dau tu- quoc te 
1.1. Nghia thong thu&ng cua dieu khodn 
Quy dinh a Didu 31(1) yeu clu viec giai 

thich Dl/QT phai dua tren ca sd thien chi 
va phii hgp vai nghia thdng thudng ciia cac 
dieu khoan cua diSu udc do. Viec xac dinh 
dugc nghia thdng thudng cua cac dieu khoan 
d\ra tren su phan tich vg ngdn ngii va hinh 
thiic ngii phap cua digu udc. Viec giai thich 
CO the dua tren tham khao cac tu dien dugc 
cong nhan. Ching ban, trong vu Ronald S. 
Lauderv Cong hoa Sec nam 2001, khi ma 
khii ni$m "bien phap phi ly" khdng dugc lam 
ro trong Hiep dinh diu tu song phuang giiia 
Hoa Ky va Cong hda Sec, tda trpng tai thanh 
lap theo quy ch6 ciia UNCITRAL da dua vao 
tu diin luat Black's Law dd lam rd nghTa nay, 
theo dd, cac bien phap phi ly "dugc dua ra 
di;a tr6n thien kign hoac thien vi thay vi dua 
tren ly do hay thuc tiln ". 

Cac tda trpng tai thudmg cho ring, bang 
chling tdt nhit vd y dinh cua cae ben chinh la 

nghTa thong thudng cua cac dilu khoan dugc 
sii dung trong hiep dinh diu tu va tii chdi viec 
suy luan "y dinh" theo bit ky each nao khac, 
bdi vi day chmh la nguyen tic ma Cong udc 
Vienna nam 1969 yeu clu.Chlng ban, trong 
vv MTD V Chile theo ea chl eiia ICSID , toa 
trgng tai da giai thich tieu chuan ddi xir "cong 
bang va thda dang " bang each su dving den bi 
dien de xac dinh nghia thdng thudng ciia eae 
thuat ngii "edng bang" (fair)va "thda dang" 
(equitable).Trong vu Saluka Investment BY 
(Hd Lan) v Czech Republic, khi giai thich 
thuat ngii "ddi xii cdng bang va thda dang " 
trong hiep dinh dau tu song phuong giiia Ha 
Lan va Cdng hda Sec, sau khi de cap den each 
tiep can giai thich cua cac tda trgng tai trudc 
dd nhu vu MTL>^ va S.D. Myers,* toa trgng 
tai da kit luan theo nghia thdng thudng, rang 
cae thuat ngii "cdng bang " va "thda dang " cd 
nghTa la "cdngly", 'Tdidng tbien vi", va "hgp 
phap", va ring, mdt su vi pham ddi vdi tieu 
chuan nay dugc hieu la ddi xir mgt each bat 
cdng hoac tuy tien din miic khdng the chap 
nhan dugc tir quan diem qudc te. Trong vu 
Tokios Tokeles v. Ukraine, tda trpng tai da cho 
ring mpt cdng ty dugc thanh lap d Lithuania 
cd quyln khdi kien chong lai Ukraina, bit 
chip thyc tl rang nd hien da dupc kiem soat 
tdi 99% la cua cdng dan Ukraina. Theo tda thi 
qudc tjch cua cdng ty dugc xac dinh la dua 
theo sir thanh lap (incorporation). Tda da lap 
luan ring, chilu theo "nghTa thdng thudng" 
cua cac dilu khoan ciia Hiep djnh dau tu 
Lithuania - Ukraina tbi nguyen don chuih 
la "nha diu tu" ciia Lithuania nlu nd dugc 
thanh lap tren lanh thd Lithuania phu hgp vdi 
luat phap va quy dinh ciia nudc nay va do dd 
khdng cin cd bd sung nao niia ddi vdi mot 
thyc thd dii dilu kien dl trd thanh "nha dau 
tu" ciia Lithuania.̂  

^ MTD Equity Sdn. Bhd. and MTD Chile S.A. v. 
Republic of Chile, ICSID Case No. ARB/01/7. 

'' S.D. Myers, Inc. v. Government of Canada, Second 
Partial Award, 21/10/2002, https://www.italaw.com/ 
sites/default/files/case-documents/ita0747.pdf, truy 
cap ngay 12/9/2018. 

' 5 Tokios Tokeles v. Ukraine, Case No. ARB/02/18, 
29/4/2004, 

https://www.italaw.com/


Trong vu Petrobart v. Kyrgyz Republic, 
hgi ddng trgng tai phai quyet dinh xem lieu 
la mdt hgp ddng ban khi ngung tu ma trong 
dd khdng cd viec chuyin tien hoac tai san 
la vdn gdp trong mot doanh nghiep la cd 
dii dilu kien d l dugc xem la mgt "khoan 
diu t u " theo ECT hay khong? Tda trpng 
tai da lap luan ring theo ngdn ngu thdng 
thudng thi "diu tu" dugc hilu la vdn hoac 
tai san dugc sir dung lam co sd tai chinh 
cho cdng ty hoac hoat dgng kinh doanh vdi 
muc dich la tao ra doanh thu hoac thu nhap, 
tuy nhien dinh nghia rpng han lai thudng 
dugc tim thiy trong cac dieu udc ve bao hd 
diu tu song phuang (BIT) hoac da phuang 
(MIT).* Chinh vi le dd, tda cho ring, thu§t 
ngii "dau tu" phai dugc dien giai trong bdi 
canh cua tung hiep dinh cu the ma thuat ngii 
dugc sir dung. Tda cho rang, khi cd dinh 
nghia v l mdt thuat ngu trong hiep dinh thi 
dinh nghTa dd se dugc ap dung va cac tir 
dupe sir dung trong dinh nghia se dugc hieu 
theo nguyen t ic dugc quy dinh tai Dieu 31 
(1). Cac dilu udc cd lien quan trong trudng 
hgp nay la Hiep udc Hien chuang ve nang 
lugng, trong dd quy dinh ve bao ve cac 
khoan dau tu ciia mgt ben ky ket tai lanh 
thd cua ben ky ket khac, va cac dieu khoan 
ve "nha dau tu" va "dau tu" dugc quy dinh 
tai Dieu 1 cua Hiep udc. 

1.2. M\ic dich vd doi tuang cua hiep dinh 
ddu tu 

Ddi tugng cua dieu udc la nhiing van de 
thudc pham vi dieu chinh eua dieu udc edn 
muc dich giai thich vi sao dieu udc lai dieu 
chinh nhiing van de do. Cac tda thudng d l 
cap den muc tieu va muc dich cua cac hiep 
dinh dau tu song phuang, ehung dimg de giai 
thich nhiing dilu khoan khdng rd rang trong 
cac hiep dinh nay va cac tda trgng tai tbuoTig 
vien dan chieu chiing theo hudng cd Ipi cho 
nha dau tu. Do dd, viec giai thich vl mue 
dich va ddi tugng cua dieu udc thudng dugc 
can cii vao ldi ndi dau eiia cac hiep dinh diu 
tu lien quan. 

'• Petrobart v. Kyrgyz Republic, Stockholm Chamber 
Case No 126/2003, Final Award, 29/3/2005. 

Ching han, trong vu SGS v Phihp'nes, toa 
trong tai da <16 cap dSn lai md dau cua Hiep 
dinh dto tu song phuong Philippine - Ihyy 
SI, trong do nhan manh mong muon t?o dieu 
kien thuan loi cho dto tu, tit do di den ket 
luan rSng hiep dinh duoc thiet ke de nham 
dem lai su bao ve hieu qua cho cac nha dau 
tu. Loi mo d to cua hiep dinh cho thay y dinh 
ctia cac ben ky ket la "nhdm tgo ra va diiy 
tri cdc dieu kien thuan lai cho tau tu cua 
nhd dau tu thuoc mot Ben ky kit trong Idnh 
thd cua Ben ky kh kia". Trong vu Siemens v. 
Argentina, toa trong tai da dua vao muc dich 
cila hiep dinh diu tu song phuang CHLB 
Diic va Argentina duoc thi hi6n trong tieu de 
va loi ma d iu cua no. Theo do, muc dich cua 
hiep dinh la nhjm "bdo ve" va "thiic day" 
diu tu. Loi mo diu cho ring cac ben da d6ng 
y voi cac diSu khoan cua hiep dinh voi m\ic 
dich tao di6u kien thuan loi cho viec dau tu 
cua cong dan hoac cac cong ty cua mot trong 
hai quoc gia tren lanh th6 cua quoc gia khac. 
Ca hai ben deu thua nhan rang viec thiic day 
va bao ve nhiing khoan dau tu cua mot hiep 
dinh CO th^ phat trien sang kien kinh te tu 
nhan va tang cuong phiic lai cua nhan dan 
hai nuoc. Nhu vay, y dinh cua cac ben la ro 
rang, do la tao dieu kien thuan lai cho dau tu 
va ii kich thich phat triSn kinh te tu nhan.' 
Dieu nay dan den each hieu rang chinh sach 
cua dieu uoc ve dau tu khong chi la nham 
vao nha dau tu va bao hg dau tu, ma con bao 
ve cac ky vong chinh dang cua quoc gia chu 
nha rang khoan dau tu do se dong gop vao su 
phat trien kinh te cua qu6c gia minh. Ngoai 
ra, dieu khoan ve pham vi va dinh nghia cua 
mpt hiep dinh dau tu thuang yeu ciu ro rang 
ring ii nhan dugc su bao ve, mgt khoan diu 
or phai dong gop vao sir phat triln kinh t l ciia 
quoc gia tilp nhan diu tu. Ching han, trong 
vu Salini v Morocco, uy ban trgng tai da danh 
gia tham quyen cua minh trong vu kien d\ia 
tren co set bon tieu chi, trong do co tieu chi vl 
su dong gop vao su phat triln cua nuoc tilp 
nhan dau tu.Cu thi, toa trgng tai cho ring da 

' Stemem v. Argentina. Decision on Jurisdiction, 3 
August 2004. 



the hi?n du an diu tu ndi tren sir ddng gdp 
vao sy phat trien ciia nudc tiep nhan d iu tu, 
c\i thi, tda khlng dinh viec diu tu xay dung 
duong cao tde dugc d l cap d in trong yeu elu 
ciia nguyen don chinh la phuc vu cho lgi ich 
cong cong. 

1.3. "Boi cdnh" cua cdc dieu khodn diiu 
ak 

Theo Dilu 31(1) va (2) Cong udc Vienna 
nam 1969, cac dieu khoan cua dieu uac se 
phai dugc giai thich trong boi canh ra ddi cua 
chfing va phai dugc xem xet trong mgt tdng 
thi (thi hien tai Dilu 31(2) va (3). Chiing 
c6n dugc lam ro bdi bat ky thda thuan nao 
Hen quan den hiep udc do cac ben dua ra lien 
quan den ket luan cua hiep uac. Theo khoan 
2 Dilu 31 Cdng udc Vierma nam 1969, ed 
hai loai van ban diing de xac dinh bdi eanh 
ciia di£u udc, cu the la: (i) nhung thda thuan 
CO lien quan den DLTQT da dugc tit ca cac 
ben tham gia tan thanh vao liic ky ket, va (ii) 
nhung van kien do mgt hoac nhieu ben dua 
ra luc ky ket dieu udc va dugc chap thuan la 
mgt van kien cd lien quan den dieu udc. 

Cdc tda trgng tai tranh chap dau tu thudng 
de c(ip den bdi canh cua mdt dieu khoan cua 
dieu udc ciing nhu doi tugng va muc dich cua 
hiep dinh dau tu de giai thich mpt dieu khoan 
cy th6. Trong do, viee dan chieu den ldi ndi 
dau (Preamble) cua cac hiep dinh d iu tu la 
kha pho bien. Trong vu LG & E Investment, 
khi giai thieh tieu chuin ddi xii cdng bang 
va thoa dang trong hiep dinh diu tugiiia hai 
nudc nay, tda da lien he din Ldi ndi dau ciia 
Hiep dinh diu tu song phuang giiia Argentina 
va Hoa Ky, trong Ldi noi diu nay, hai ben da 
dong nhat tri rang, "doi xir cdng bang va thda 
dang" doi vdi dau tu chinh la "mong muon de 
duy tri mot khuon kho on dinh cho ddu tu va 
cho viec su dung hieu qud tdi da cdc nguon 
kc kinh te". Tir dd, tda da ki t luan rang khi 
tham gia Hiep dinh song phuang ndi chung, 
cac ben se mong mudn "thuc day sic hgp tde 
kinh te Ion hon" va "kich thich dong von 
ftf nhdn vd phdt triin kinh te cua cdc ben " 
Theo cac miic tieu neu tren, tda kit luan rang 
su on dinh ciia khung phap ly va kinh doanh 

la mdt yeu td thiet yeu trong viec ddi xii cdng 
bang va thda dang trong trudng hgp nay, vdi 
dieu kien la chung khdng gay nguy hai gi 
eho su tdn tai cua qudc gia tilp nhan diu tu.* 
Trong vu Saluka Investment BV (Hd Lan) v 
Cong hoa Sec, tda trgng tai da xac dinh bdi 
canh thdng qua viec xem xet din cac ylu td 
nhu ngon ngii dugc sir dung trong hiep dinh 
lien quan den mire dp ddi xir ma cac qudc gia 
danh cho cac nha dau tu tir cac qudc gia khac, 
tir "bdi canh rpng hem", bao gdm ca cac dieu 
khoan khac eua hiep dinh. 

1,4. "Thoa thuan ky ket sau" vd "thiec 
tien sau khi ky ket dieu ir&c" 

De lam ro ngi dung cua dieu uac, viec giai 
thieh mgt DLTQT con dua vao nhiing can cii 
khac. Theo khoan 3 Dieu 31 Cdng udc Vienna 
nam 1969, cac co sd tilp theo cho viec giai 
thich bao gdm: (I) Nhimg thoa thuan ky kit 
sau (subsequent agreements) (Dieu 31(3) 
(a)); (2) Thtrc tien sau khi ky ket dieu uac 
(subsequentpractices)(Dieu 31(3)(b)). 

Mgt "thoa thuan ky kit sau" theo Dieu 
31(3)(a) la mgt thda thuan giiia cac ben, dat 
dugc sau khi ky ket mgt dieu udc ma cd lien 
quan den viec giai thich hiep udc hoac ap 
dung cac dieu khoan cua hiep udc. Nd khdng 
can dap img bat ky yeu cau nao ve binh thiic, 
nhimg nd can phai tao thanh mdt dang "hanh 
dpng chung cua cac ben ma qua dd bieu Id 
nhan thirc chung cua hp". Trong khi dd, theo 
Dilu 31(3)(b) cua Cdng udc Vieima nam 
1969 "thuc tien sau khi ky ket dieu udc" 
cd thi dugc dinh nghia la hanh vi thuc hien 
trong qua trinh thyc hien dieu udc, sau khi 
nd dugc ky kit, qua do thiet lap thda thuan 
cua cac ben lien quan den viec giai thich hiep 
udc. Trong thuc tien, sau khi DLTQT ve dau 
tu dugc ky kit, eae quoc gia ed the cung nhau 
ky kit mpt Dl/QT khac hoac mot dang tuang 
ty nhu thda thuan, nghi dinh thu, bien ban 
ghi nhd hoac thu trao ddi nham giai thich 
hiep dinh diu tu ndi tren (cac thda thuan sau 

" LG&E Energy Corp et al v The Argentine 
Republic, ICSID Case No ARB/02/1 {Decision on 
Liability) (26/9/2006) 



62 TAP CHI Ki:̂ -

nay).* Nhiing thda thuan nay ed the dugc cac 
tda trpng tai dau tu va nhiing ben tham gia 
vao hiep djnh tham khao khi giai thich cac 
dieu khoan eua hiep udc. Chang han, trong 
trudng hcrp ciia NAFTA, theo Dieu 1131 (2), 
Uy ban Thuang mai tu do NAFTA (FTC) cd 
thim quyln ban hanh cac giai thich ve cac 
dieu khoan cua NAFTA lien quan den cac 
toa trpng tai dya tren NAFTA. FTC da ban 
hanh mdt s6 tuyen bd lien quan den viec giai 
thich mdt sd dieu khoan cua Chuong 11, bao 
gdm hai loai tuyen bd: (i) Tuyen bd cua FTC 
vl diin giai mpt sd quy dinh cua Chuang 11 
va (ii) Tuyen bd eua FTC ve viec thyc thi 
Chuong 11. Theo tinh than cua Dieu 31(3) 
(a) Cdng udc Vienna nam 1969, loai tuyen 
bd thii nhat tao thanh mgt thda thuan sau giira 
cac ben ky ket ve viec giai thich diing dan eua 
Dieu 1105 va do do, theo Cdng udc Vierma 
1969, chling se dugc luu y trong viec giai 
thich cac thuat ngii cua Hiep dinh NAFTA. 
Trai lai, loai tuyen bd thir hai ehi thuin tiiy la 
nhirng "de xuat" va vi the ma khdng ed tinh 
rang bupc. 

Nhu vay, cac thuc tiln sau khi ky kit dilu 
udc ed y nghia quan trgng khi cac ben ed thi 
Cling nhau ban hanh cac giai tiiich chung vdi 
cac ben hiep ude khac, trao ddi cac ghi chii, 
tuyen bd dan phuang... cac qudc gia ed till 
lam ro sy khong rd rang va ma hd trong cae 
van ban dieu udc ve cac van dl nhu pham vi 
tham quyen, thu tuc va ngi dung cac nguyen 
tac nhu nghia yu ddi xii cdng bing va thda 
dang, quy che tdi hue qudc, pham vi chip nhan 
tiilm quyen cua trgng tai va mgt loat cac vin 
de khac. Theo Cdng udc Vienna nam 1969, 
nhiing hanh vi nhu vay cin dugc cac toa trgng 
tai phan xu tranh chip phat smh luu y. 

1.5. "Nhimg quy tde lien quan khdc cua 
lu^t qudc ti CO thi dp dung giira cdc ben " 

Dieu 31(3)(e) cua Cdng udc Vienna yeu 
cau rang, cimg vdi bdi canh, cac thda thuan 

' Kathryn Gordon, Joachim Pohl, "Investment 
Treaties over Time - Treaty Practice and Interpretation 
in a Changing World", http://www.oecd.org/ 
investment/investment-poHcy/WP-2015-02.pdf truy 
C9P ngay 09/9/2018. 

ky kit sau va thyc tiln tilp theo, yiec giai 
thich dilu udc ciing se xem xet den bat ky quy 
tic phap luat qude tl cd lien quan nao ma^co 
thi ap dung trong quan he giiia cac ben. Tam 
quan trpng cua dilu khoan nay la nd cho phep 
tham chilu din cac ngudn khac cua lu^t phap 
qude tl de cd dugc su hudng dan nham giai 
thich mpt thuat ngir khi chung khong ro rang. 
Nhiing quy tic khac cua luat qudc te cd lien 
quan, ey thi la eae loai ngudn cua luat qudc te 
dugc liet ke ti-ong Dilu 38(1) Quy chl Tda an 
qudc tl, bao gom: (1) nhimg dilu udc khac ma 
ed Cling muc dich hoac dieu chinh mpt van de 
phap ly tuang ty; (2) cae quy pham tap quan 
qudc te chung; (3) cae nguyen tac phap luat 
chung. TxongY^i LG&E V Argentina, ibstttong 
tai cho rang de xac dinh c6 su tudc doat gian 
tiep hay khdng, trudc tien phai xac dinh dugc 
khai niem "truat hihi gian tiep". Tda nhan thay 
rang tren thuc te, nhin chung cac didu uac 
song phuang khong xac dinh rd nhirng gi clu 
thanh sy truat hiiu, thay vao do chi cd neu ro 
ve van de "truat huu" va va them cum tir "bat 
ky hanh dgng nao khac tuong duang nhu trult 
hiiu". Dieu IV eua hiep dinh ciing khdng xac 
dinh thuat ngii "truat hiiu" va khdng xac dinh 
nhiing bien phap, hanh ddng hoae hanh vi nao 
se cau thanh khai niem "hanh vi tuong duong 
vdi viee truat huu". Do do, dl giai thich hiep 
dinh nay, tda eho rang can phai lien he din luat 
qude te chung, cac dilu khoan cua cac hiep 
dinh dau tij song phuang khac va cac quylt 
dinh cua cac tda trgng tai diu tu qudc tl khac 
ciing nhu xem xet din cac bai vilt cua cac nha 
nghien ciiu. Viec tham chilu din cac ngudn 
luat qudc tl nhu vay da eho phep tda xac dinh 
viec \mk hihi gian tilp va xac dinh ring hiih 
ddng cua ben bi don la khong nam trong pham 
vi dieu khoan vl trult hihi ciia Hiep dinh diu 
tu song phuong Hoa Ky -Argentina. 

Trong VUS.D. Myers, Inc v Canada, khi 
giai thich dieu khoan ciia Hiep dinh NTAFTA 
tda trpng tai thiy cin thilt phai "xem xet dlii 
cac thda thuan qudc te khac ma cac ben tuan 
thu . Tir do, tda da phan tich hai thda thuan 
khae giua hai nudc la (i) Thda thuan xuyen 
bien gioi giua Canada - Hoa Ky v | chit thai 

http://www.oecd.org/


^ y hai (con gpi la Hiep dinh xuyen bien 
gidi) va (ii) Thda thuan hgp tac moi trucmg 
Bic My (NAAEC) d l hd trg cho viec xac 
^ pham vi quyen ty do cua mot qudc gia 
theo NAFTA dl dieu chinh su dich chuyin 
xuyen hien gidi cac chat thai dgc hai. Ddng 
thdi, mac dii tda trgng tai ciing da thira nhan 
su li&i quan cd the cd cua mgt cong udc qudc 
t̂  khac la Cdng udc Basel ve kiem soat cac 
chuyin ddng xuyen bien gidi cua chat thai 
nguy hai va viec huy bd nam 1989, tda da 
khong ap dung nd vi ly do tai thdi diem tranh 
chSp, khdng gidng nhu Canada, Hoa Ky lai 
khSng phai la mdt ben hiep uac do. 

Ngoai ra, khi xem xet Dieu 1102(3) 
NAFTA, khi so sanh sy ddi xir trong "hoan 
canh tuong tu", tda cin phai giai thieh khai 
niem "hoan canh tuong tu" can dugc hieu 
nhu thi nao. Tda da vien din den thue tien 
cua OECD la td chiic ma ca ba nudc NAFTA 
deu la thanh vien. Theo do "hoan canh tucmg 
ti;" CO nghia la cac doanh nghiep trong cimg 
linh vuc (same sector), bao gdm ITnh vuc kinh 
te (economic sector) va ITnh vuc kinh doanh 
(business sector) thay rang can phai xem xet 
trong ngir canh ciia NAFTA, trong dd co sy 
quan tSm din moi trudng dong thdi yeu cau 
trkh bop meo thuang mai ma khdng dugc 
bien minh bing su quan tam den mdi trudng 
hay cac lgi ich cdng khac. Tir do, tda ket luan 
S.D, Myers va cac doanh nghiep Canada la 
cung canh ti-anh vdi nhau vi chiing cung cung 
cip dich vu xir ly rac PCB. 

Mat khac, trong mpt s6 trudng hgp, cac qudc 
gia ky kit cd thi thi hien ro y dinh lien ket cac 
diSu khoan ciia hiep udc diu tu vdi cac quy tac 
ciia luat tap quan qudc tl . Ching ban, khoan 1 
Bilu 5 ciia Higp dinh diu tu song phuang Hoa 
Ky - Umguay nam 2005 quy dinh ring mdi 
b6n ky kit se danh cho cac khoan dau tu dugc 
quy dinh theo hiep dinh su ddi xii phii hgp vdi 
% quan qudc tl, bao gdm ca viee ddi xir cdng 
bang va thda dang cdng nhu su bao ye day 
duva dam bao an mnh. Doan 2 cua dilu nay 
da lam ro rang "doan 1 da coi tieu chudn toi 
thieu ve ddi xir vdi ngudi nudc ngoai cua luat 
tap quan qudc t l nhu la tieu chudn toi thieu ap 

63 

dyng eho cac khoan dau tu dugc bao hd ", va 
rang "bdo ve vd an ninh day dii" yeu cau moi 
ben ky ket se dam bao miic dp bao ve canh 
sat chieu theo tap quan qudc tl. Cach thi hien 
van ban nhu vay the hien ro muc dich cua cac 
ben la ket hgp cac yeu can cua luat tap quan 
quoe te vao viec giai thich cac thuat ngii "tieu 
chudn toi thieu ve doi xu" va "bdo ve vd an 
todn day du " neu n6 da tdn tai tai thdi diem ky 
ket hiep dinh do va dieu nay da phat trien theo 
thdi gian.'" 

Tuang tu, khi giai quyet van de "qudc tich 
eiia phap nhan" tir do ed the xac dinh pham vi 
dp dung va vien dan hiep dinh dau tu, trgng 
tai cd the sii dung tap quan ve dau tu qudc te; 
theo do, qudc tieh cua phap nhan ed the dugc 
xac dinh dya vao cac tieu chi: (i) noi thanh lap 
theo luat hien hanh eua qudc gia lien quan; 
(ii) dia chi try sd chinh dugc dang ky; (iii) 
tm sd tai qudc gia lien quan; hay (iv) quyen 
kiem soat (dya tren phan tram sd hiiu hoac 
quyln bilu quylt). De xac dinh khai niem 
"bdo ve trong trudng hgp cdn thiet" nhu la 
mgt truoTig hgp ngoai le cua bao hp dau tu 
qudc t l dugc hilu theo quy tac tap quan ma 
dya vao do, Uy ban phap luat qudc te da ket 
luan, mpt hanh dgng trong trudng hgp can 
thilt ein thda man 2 dilu kien: (i) hanh dgng 
phai "each duy nhit ma nha nudc cd the bao 
ve lgi ich cdt ldi khdi hau qua tham khdc va 
khdng thi ti-anh khdi"; va (li) hanh ddng nay 
"khong anh hudng nghiem trgng din lgi ich 
cdt ldi" cua mdt nha nudc khac. 

1.6. Nhimg nghia dac biet md cdc ben y 
dinh difa vdo 

Dilu 31(4) cua Cdng udc Vien quy dinh 
ring mdt "y nghia dac biet" se dupc ap dung 
chomgt dilu khoan ciia hiep dinh neu nd cd the 
dugc thiy ring chiing the hien y dinh ciia cac 
ben ky kit. Ching ban, ti-ong vy Parkerings-
CompagnietAS v Lithuania tda ti-png tai phai 
quylt dinh xem lieu sy "ddi xir cdng bing va 
hop ly" (fair and reasonable treatment) thi 
c6 cimg y nghia nhu su "ddi xir cdng bing va 

'" Mondev International Ltd v United States of 
America, ICSID Case No ARB(AF)/9912 (Award), 
11/10/2002, (NAFTA). 
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thda dang" ()̂ i>- and equitable treatment) ha.y 
khdng, va lieu rang nguyen tac sau cd budc bi 
dan phai tuan thii theo mdt tieu chuan nghiem 
ngat hem la tieu chuan ddi xu cdng bang va 
thda dangthdng thudng. Tda ket luan ring tieu 
chuan "doi xir cong bang vd thoa ddng" da 
dugc tda giai thich rdng rai va ket qua la su 
khac biet ve giai thich giiia cac dieu khoan 
"cong bang" va "hgp ly" la khdng dang ke. 
Tda ket luan phia nguyen dan da khdng dua 
ra bat ky bang chiing nao cd the chiing minh 
rang, khi ky hiep dinh dau tu song phuong, 
Cdng hda Lithuania va Vuong qudc Na Uy da 
khdng cd y dinh dua ra sy bao ve cho nha dau 
tij cua hp khacbanla su bao bg dugc dua ra 
bdi tieu chuan "cdng bang va thda dang"." Do 
vay, cd the suy ra tir tuyen bd nay la trong vy 
tranh chap, neu cd van de neu ra mgt y nghia 
dac biet nao dd can dugc chiing minh thi y 
nghTa dac biet do phai dugc khang dinh la do 
cac ben ky ket da thiet lap chiing. 

1.7. Cdc phwffng ti$n bd trgt gidi thich 
dieu ud'c 

Dilu 32 cua Cdng udc Vienna cbo phep 
tim den eae phuong tien giai thich bd sung, 
bao gdm ca tai lieu tni bi ciia dieu udc va 
ciing nhu hoan canh ky ket eua nd nham xac 
nhan nghTa cua chiing theo Dieu 31, hoae de 
xac dinh y khi dien giai theo Dieu 31:(i) tao 
ra mgt su ma ho hoac tdi nghia, hoac (ii) dan 
din kit qua hien nhien la vd ly hoac ma hd. 

Cac tai Heu phuc vu cdng viec chuan bi 
dieu udc phd bien nhat la tai lieu tru bi, la 
nhiing tai lieu phyc vu cbo viec ra ddi ciia 
dilu udc. Chung bao gdm tat ca nhiing tai 
lieu cd lien quan den dieu udc se dugc ban 
hanh va tao ra bdi cac qudc gia dam phan 
trong qua trinh chuan hi cho dieu udc den khi 
nd dugc ky ket. Chang han, trong vu Plama 
Consortium Limited v Bulgaria,^^ toa trong 
tai da xac nhan tham quyen ciia ICSID theo 
Hiep udc Hien chuang nang lugng va ciing 

" Parkerings-Compagniet AS v Lithuania ICSID 
Case No ARB/05/8 (Award) (Norway-Lithuania BIT). 

'̂  Plama Consortium Ltd v Bulgaria. ICSID 
Case No ARB/03/24 (Decision on Jurisdiction) 
(802/2005), tr. 193 (Energy Charter Treaty) 

- j 01(122)/2nitV 

da xem xet lieu tda cd tham quyen theo Hiep 
dinh diu tu song phuang Bulgana - Sip hay 
khong Hiep dinh nay cd mot quy dinh ve 
giai quylt tranh chip qudc te rat ban che, 
theo do, chi CO bien phap bdi thucmg cho viec 
trult hihi la cd till dugc de trinh len ti-png tai 
UNCITRAL. Hiep dinh ciing khong c6 quy 
dinh vl giai quylt bing trpng tai ICSID.Tuy 
nhien, hiep dinh nay da cd mgt dieu khoan tdi 
hue qudc. Khi ma cae hiep dinh dau tu song 
phuang khac do Bulgaria ky cd quy dinh ve 
CO chl trpng tai ICSID, phia nguyen dan da 
dya vao dilu khoan tdi hug qudc dl tan dung 
CO chl giai quylt h-anh chip ICSID cd ti-ong 
eae hiep dinh diu tu song phuang khac. Nha 
diu tu da lap luan ring: (i) ben yeu cau boi 
thudng la Plama Consortium Limited du dieu 
kien la mdt nha diu tir theo Hiep dinh dau tu 
song phuang Bulgaria - Sip; (ii) Hiep dinh 
diu tu Bulgaria - Sip cd dieu khoan tdi hue 
quoc (MFN); (iii) quy dinh vl quy chl MFN 
trong Hiep dinh Bulgaria - Sip ap dyng cho 
tat ca cac khia eanh cua viec "ddi xii" ddi vdi 
nha diu tu"; va (iv) "ddi xir" bao gdm ca viec 
ap dung dieu khoan ve giai quyet tranh chap 
trong cae hiep djnh dau tiJ khac ma Bulgaria 
la mdt ben ky ket. Nhu vay, tda phai quyet 
dinh lieu thuat ngii "ddi xir" trong dieu khoan 
MFN cua hiep dinh cd bao gdm hoac loai trir 
cac dieu khoan ve giai quyet tranh chip cd 
trong cac hiep dinh khac ma Bulgaria la mdt 
ben ky ket hay khdng. 

Tda da cho rltig ca nghia thdng thudng 
cua thuat ngu: "ddi xu", hoac bdi eanh cua 
nd liic ky kit, ciing nhu ddi tugng va muc 
dich ciia hiep udc diu khdng du dl xac dinh 
ve mat phap ly ring cae ben trong Hiep dinh 
dau tu song phuorig Bulgaria - Sip da du dinh 
ap dytig nguyen tic MFN dugc dl cap trong 
cac dieu khoan vl giai quylt tranh chip trong 
cae hiep dinh diu tir khae ma Bulgaria la mot 
ben ky ket. Tda cung khdng tim thiy su kien 
hoae hoan eanh nao cho thiy viec ap dung 
chling ddi vdi cac vin dl lien quan va cung 
khdng cd su ho trg dua vao ngu nghTa cu thi 
trong hiep djnh va cac tai lieu lien quan khae 
nham dua vao dd dl kit luan vl pham vi dilu 
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khoan tdi hue qudc (MFN). Chinh vi vay, tda 
da chuyin sang nghien ciiu lich sir dam phan 
cua hiep dinh. Tda da tim kiem sy trg giiip 
tir hai sy kien lien quan den boat ddng dam 
phdn ciia Bulgaria. Mgt Id, cd mpt thuc te 
vao thdi dilm Bulgaria ky ket hiep dinh song 
phuang vdi Sip tbi liic nay "Bulgaria dang 
a du&i che do cong sdn md ung hg sic bdo ve 
CO giffi han cho cdc nhd ddu tu nuoc ngodi 
trong cdc hiep dinh ddu tu song phuong cung 
voi cdc dieu khodn gidi quyet tranh chdp rat 
han chi". Hai la. vao nam 1998, sau khi ket 
thuc thdi ky cong san, Bulgaria va Sip da tim 
each dam phan nham sira doi cac dieu khoan 
giai quyet tranh chap ciia Hiep dinh dau tu 
nam 1987; tiay nhien, cac cupc dam phan nay 
da thit bai. Tda da suy ra tir cac cupc dam 
phan nay ring cac ben ky ket da khdng xem 
xet viec ap dyng md rgng quy che tdi hue 
qudc sang cac dieu khoan giai quyet trong 
cac hiep dinh dau tu khac. Mdt tai lieu tni bi 
quan trpng thuang dugc cdng bd cdng khai 
do la hiep ude "mau"hoac "nguyen mau" 
(prototype) do nhieu qudc gia xuat khau vdn 
chuan bi dl tiln hanh dam phan cac hiep dinh 
diu tu. Cac tai lieu nay cd thi dugc su dyng 
de dien giai hoac lam ro nghia cua eae dieu 
khoan trong hiep dinh dau tu song phuang. 
Cac hiep dinh diu tu mlu khong nhung cd 
the cung dp mpt quan diem lich sir ma cdn 
CO the dugc sii dung de dien giai trong trudng 
hgp van ban dieu uac khong ro rang, can cii 
theo Dilu 32 cua Cdng udc Vienna, (khi ma 
nghia cua van ban khdng rd rang). Cac hiep 
dinhnhu vay chac chan se cau thanh ngi ham 
cua khai niem "cdng viec trii bi". 

1.8. Phdn quyit vd quyit dinh cua trgng tdi 
Luat qudc te khdng cd quy dinh ve viec 

mgt phan quylt hay ban an cua co quan tai 
phan qudc tl hoae trpng tai qude tl cd gia 
tri rang bugc cho cae vu viec tuang tii trong 
tuong lai. Mat dii vay, Dilu 38(d) ciia Quy 
chl Toa an Cdng ly qudc tl khi xac dinh cac 
nguin ciia luat phap qudc tl, coi cac an le 
cung vai cac hpc thuylt cua cac chuyen gia 
CO chuyen mdn cao nhit vl luat qudc te ciia 
cac qudc gia khac nhau la phuong tien de 

xac dinh cae qui pham phap luat. Ve nguyen 
tac, cac tda trgng tai dau tu qudc te khdng ap 
dung cac an le ve tranh chap dau tu hay ndi 
each khac khang dinh hg khdng bi rang budc 
bdi chung.'̂  Phan dau tien ciia Dieu 53(1) 
ciia Cdng udc ICSID neu ro: "phdn quyet se 
rdng bugc nhimg ben tranh chap...". Dieu 
nay cd thS dugc hieu la se loai trir kha nang 
img dung cua nguyen tac rang buoc tien le 
cbo cac vu kien ICSID tiep theo. 

Trong giai quyet ti-anh chap bang ti-png tai 
dau tu qudc te, viec tham chieu cac quyet dinh 
phan xir ddng mgt vai trd quan trgng trong 
viee dam bao su can thiet ve tinh thdng nhat va 
on dinh cua phap luat. Dong thdi, tda trgng tai 
cung thudng tham chieu den cac phan quyet 
va quyet dinh trudc do nham giai thich cac 
dilu khoan ciia dieu udc va sii dung trong qua 
trinh giai quyet cac tranh chap dau tu. Trong 
vu LETCO V. Liberia, tda trgng tai da khang 
dinh ring mac du tda khong bi rang bugc bdi 
cac tiln le dugc phan xif bdi cac tda trpng 
tai ICSID khac, du sao chiing ciing cd thi 
ddng vai trd la tai lieu tham chieu.''* Trong vu 
Feldman vd Mexico, tda trpng tai da cho rang 
tda cung da tim hudng dan ti-ong mdt vai phan 
quylt eua mot sd vy kien NAFTA Chuong 11 
trudc dd khi giai thich Dilu 1110. Tda lap lu^n 
ring viec tda xem xet va thao luan nhiing van 
dl lien quan da dugc giai quyet trong cac vu 
kien trudc dd ciing la can thiet.'̂  

Ching ban, vl vin dl truat hiiu tbi quan 
dilm chung dugc thira nhan rgng rai la nha 
nudc khi thuc bien tmit hihi phai bdi thudng 
kl ca khi viec tnik him la hgp phap, cac tda 
trgng tai thudng vien din vu kien nha may 
Cborzow (Chorzow Factory Case - Dice va 
Ba Lan (1928), theo dd"... mgt hdnh dgng bdt 
hap phdp... bSi thuongphdi, cdng nhieu cdng 
tdt, loai bo hit hdu qud cua hdnh dgng bdt hap 

'̂  Christoph Schreuer, "Diversity and Harmonization 
of Treaty Interpretation in Investment Arbitration", 
2006, wvAv.univie.ac.afintlaw/pdfcspubl_85.pdf, 
truy cap ngay 11/9/2018. 

'•• LETCO V. Liberia, Award, 31 March 1986, 2 
ICSID Reports 346. 

'̂  Feldman v. Mexico, Award, 16 December 2002, 7 
ICSID Reports 341. 
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phdp vd Idm vai tdt cd khd ndng de tdi thiet lap 
trgng thdi dd ton tai neu hdnh dgng do khong 
xdy ra ". '̂  Tucmg tii, khi quyet van de phuong 
phap xac dinh bdi thudng" va giai tiiich khai 
niem "gia tri thi tixrdng hop ly", cac tda trgng 
tai cd the tham chieu den cac xac dinh neu ra 
trong vu Starret Housing Corp. vd Iran, theo 
dd gia tri thi trudng hgp ly dugc xac dinh la 
"... gid md mgt nguai mua sdn sdng trd cho 
nguai bdn trong hodn cdnh moi ben deu co dii 
thong tin, moi ben deu muon toi da lgi ich tdi 
chinh cua minh. vd khong ben ndo bi cuang 
che, ep bugc, nguai sdn sdng mua tra thdnh 
nguai kinh doanh hgp ly. "" 

2.9. Cdc binh luan khoa hgc ve hiep dinh 
ddu tu-vd nhimgphwffng tien botrffkhdc 

Nhiing cdng trinh nghien ciiu cua cac hpc 
gia ed chuyen mdn cao la mpt ngudn hd trg 
khac trong viec dien giai cac hiep dinh dau 
tu. Nhirng phuang tien bo trg khac dugc hieu 
la nhiing van de lien quan ve ngi dung hoae 
hinh thiic can dugc xem xet, ngoai nhiing 
nguyen tic hoac ky thuat giai thich chung. 
Nhirng tai lieu lien quan nay bao gdm cac 
tai heu cua cac ca quan dgc lap, vi du nhu 
cua Uy ban Phap luat qudc te (International 
Law Commission - ILC) va nhiing cong viec 
chuin bi cua cac dieu udc tuang ty hoac cung 
loai vdi dieu udc can dugc giai thich. 

2. Ket luIn 
Vdi viec tham gia ngay cang nhieu vao 

cac hiep dinh dau tu qudc te, Viet Nam se 
ddi mat vdi cac vy kien dau tu qudc te mgt 
each thudng xuyen hon bdi day ciing la xu 
the ngay cang gia tang. Bai hpc kinh nghiem 
cd the nit ra cho Viet Nam bao gdm: 

Mgt Id. can cd co che giai thich cac D U Q T 
ve dau tu ciia Viet Nam, dieu nay vira giiip 
cho cac CO quan thi hanh phap luat ve dau 
tu d trung uong va dia phuang cd the nam 
rd nhiing ngi dung co ban ciia hiep dinh dau 
tu, dan den viec cd the ap dung chiing mpt 
each dung dan, chinh xac va nhat quan, tranh 
sy mau thuan, hieu sai hoac khdng dung ngi 

L Lan) (1927) '* Factory at Chorzow (Dire • 
PCIJ series A No 9 

'•* Iran-U.S. Claims Tribunal. 

dung ciia hiep dinh din den nguy co phat 
sinh nhiing tranh chip v l sau nay^ Nhung 
giai thich nay ciing 14 co so de cac nha dau tu 
thuc hien cac du an dSu tu tai Viet Nam mot 
each day dii, chinh xac, phii hop vd. noi dung 
cua cac hiep dinh. Hien nay, QuySt dinh so 
04/2014/QB-TTg da dugc ban hanh nhung 
chu yiu a giai doan sau Idii tranh chap ve dau 
W da phat sinh gjn voi viec chuan bi cho vu 
kien. De phong ngira nguy co xay ra cac vu 
liien thi van de giai thich ro ve noi dung cua 
cac Dl/QT v6 ihu M c6 y nghia quan trong 
nhiim loai trir kha nang xay ra tranh chap tii 
giai doan thuc thi. 

Hai la, nhtmg van dS co ban dugc ghi 
nhan trong cac hiep dinh diu tu ve co ban 
la mong tu nhau. Mac dii vay, cac DUQT 
vS diu tu song phugng thuong dugc ky ket 
true tiSp giira hai quoc gia, phan anh quan 
di8m, y dinh va mong muon, ky vgng ciia cac 
ben ciing nhu dugc ky ket trong nhiing hoan 
canh, dieu kien khac nhau. Do do, moi mgt 
hiep dinh co nhirng quy dinh chi tiet Idiong 
hoan toan giong nhau va dac biet la chung 
dugc vien dan de giai quyet nhiing van de 
tranh chiip lien quan den hoat dgng dau tu 
ctia cac nha dau tu - quoc gia lien quan. Do 
do, Viet Nam can quan tam den viec co dugc 
cac thoa thuan giai thich dieu uoc voi ben 
ky ket voi nhau. Nhung thoa thuan nay vira 
dong vai tro la nhirng thoa thuan ky ket sau 
ngay ky ket DUQT vira dugc sir dung de giiii 
thich ngi dung cua hiep dinh d iu tu hen quan. 

Ba la, can c6 quy dinh ve cg che tham van 
giita cac quoc gia ky kk hiep dinh diu tu voi 
Vi$t Nam trong trucmg hgp c6 su hihi khong 
thong nhit ve each hiSu cac diju khoan cu thS 
CO lien quan ttong hiep dinh. Day la thuc tiin 
dugc mgt so qudc gia ap dung nhim giai quyet 
ngay ttr dau kha nang xay ra mau thuin, bit 
dong ye each hieu mgt hoac mgt s6 ngi dung 
cu the ciia digu uoc. Trong tugng lai, Viet 
Nam ciing c6 th6 tham khao xay dung co clis 
giai thich DUQT sSn c6 trong dieu uoc vi diu 
XM (built-in treaty mechanisms), co che nay en 
the giiip xac dinh ngi dung ciia mot hoac mot 
so dieu khoan lien quan dSn diju uoc nhim 
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loai trir kha nang hieu khac nhau giiia cac ben, 

ding thdi giam thieu ti-anh chap. 

Bdn Id, cin cd ca che phdi hgp va hudng 

dan thuc thi thong nhat cac hiep dinh dau tu 

song phuang va da phuang. Cac ca quan bd, 

ngj^ va dia phuang can het siic luu y va 

dam bao tinh nhat quan, xuyen sudt trong 

boat dpng thuc thi hiep dinh dau tiJ va ddi xir 

voi cac nha dau tu nudc ngoai. Bdi le, nhiing 

thirc tiln sau nay se la can cii de lam rd y dinh 

va hanh xii ciia cae ben can cii vao nhiing 

cam k t̂ ti-ong hiep dinh dau tu, ddng thdi la 

mot ca sd de cac nha dau tu tien hanh khdi 

kien chinh phu theo nguyen tac ve quy trach 

nhiem quoc gia tirong cdng phap qudc te. 

Nam Id, ti-ong qua tiinh giai thich D U Q T , 

ngoai viec lam ro nghTa thdng thudng cua 

cac dieu khoan, eae co quan trgng tai thudng 

huy dpng toan bg nhiing ca sd cd lien quan 

den viec ky ket nhu cac tai lieu tru bi, xem 

x6t boi canh ky ket, cac hanh vi tiep theo ciia 

cac b§n... Hien nay, cac nghien ciiu ve Cdng 

u6c Vienna nam 1969 ndi chung va giai 

thich DU'QT d Viet Nam la ehua nhieu, cac 

Cff quan chiic nang chua cd dieu kien hieu 

va nam vung nhung yen cau cua Cdng udc, 

dieu nay dan den kha nang chuan bj tai lieu 

can thiet cho vu kien chua day du va nhanh 

chong, kip thdi. Do do can phai day manh 

vi$c nghien ciru chuyen sau ve van de giai 

thich DUQT 

Sdu Id, can co su quan tam thich dang ddi 

vm viec nghien cim cac vy kien tranh chap 

ve dau tu qude te da dugc cac co quan giai 

quyet tianh chip vd dku tu phan xir. Dieu nay 

se giup cho cac ca quan chiic nang lien quan 

3en viec chuan bi hd so vu kien va lap luan 

hieu ro hem vh quy trinh, thu tiic va ngi dung 

phap ly da dugc giai quyet trong cac vy kien 

56. Ngoai ra, viec xiic tiln tham gia Cdng 

HOC ICSID ciing la ca hdi cho Viet Nam tilp 

can vdi cac vy kien da dugc giai quyet theo 

CO che nay va tilp can vdi nhung hudmg dan, 

binh luan va nghien ciiu ciia cac chuyen gia 

trong viec nSm viing cac vu kien da dugc 

phan xii lam nin tang nghien cim, hgc hdi 

choVi?tNam. • 
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