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Tom tat 
Mpt trong nhung bien phdp ddn su hihi hieu de xu ly hdnh vi xdm phqm quyin s& him tri tue la buoc bdi 

thuong ihi^t hqi. Bdi viet binh luqn bdn dn gidi quyet tranh chap ve quyen tde gid, tap trung vdo yeu cdu boi 
thudng thiet hai ciia nguyen dem vd huong gidi quyet ciia toa. Nhihig vdn de binh lugn chinh gom: can cic phdt 
sinh trdch nhi^m boi thuong thi^t hai, xdc dinh thiet hai vd muc boi thuong thi^t hqi do hdnh vi xdm pham quyen 
scr him tri lue gdy ra. 
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Abstract 
One of the most effective civil measures to deal with infringements of intellectual property rights is forcible 

compensation The article reviews the judgment relating to copyright, focuses on the plaintiff's claim for 
damages and the conclusion of the Court. Major commentary issues include, grounds for liability for damages, 
determination of damages and compensation for damage caused by infringements of intellectual property rights. 
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Ban an sS 11/2011/KDTM-ST ngay 04/01/2011 
ciia Toa an nhin d in thanh phd H S Chi Minh 
(trich) 

XET THAY: 
Tranh chap giiia cac ben lien quan den doi tuong 

quyen so him tri tue v l ban quySn tac gia. Xet yeu cau 
ciia nguyen don, theo cac tai lieu do nguyen don cung 
cap, Hpi dong xet xir nhan thiy: 

1/ Nguon goc ban quyen bo phim Dau sT Thien 
Vucrag- 30 tap do Cong ty Sanlih E. Television Co, 
Ltd. (Dai Loan) san xuit va cip phep doc quyen phat 
hanh, sao chep va phan ph6i tren lanh tho Viet Nam tir 
ngay 01/9/2008 dSn ngay 31/8/2012 cho Cong ty Wan 
Ngai Enterprise Inc. Ltd. (Hoa Ky), van ban cong bo 
cap phep dS thang 9/2008. Theo noi dung cip phep 
aay thi Cong ty Wan Ngai con duac cap phep phu cho 
ben thii ba. 

2/ Cong ty Wan Ngai bSng van ban khong da 
ngay thang nam, iiy quyln wh ban quyen cho Cong ty 
San Yang cac quyln tmyin hinh va video tren lanh tho 
Viet Nam d6i vcri ba bp phim, trong do co bp phim Dau 
SI Tliiln Vuong. Van ban nay do David Han - Giam 
doc chirong trinh ciia Cong ty Wan Ngai ky ten khong 
CO dong diu ciia cong ty. Din ngay 13/8/2010, dai dien 

Cong ty Anh Vuong (nguyen don) nop cho Toa mpt 
giay liy quyln ve ban quyen co noi dung nhu giay iiy 
quyen do ong David Han ky. Giay uy quyen nay de 
ngay 03/8/2010 do ong Frankie Chen - Chu tich Cong 
ty Wan Ngai ky va dong dau, co c6ng chiing. Xet rang 
npi dung cac van ban nay deu xac dmh ve uy quyen 
cho Cong ty San Yang nen dirp'c chap nhan. 

3/ Ngay 15/8/2008, Cong ty SanYang ky hop ding 
s6 !1AV-SY/1008 voi Cong ty Anh Vuong va ban 
quyln phat song bp phim Dau sT Thien Vuong cho 
Cong ty Anh Vucrng tren lanh th6 Viet Nam tir ngay 
01/9/2008 din ngay 30/8/2010. Tuy rang hpp ding 
dupc ky trucrc ngay Cong ty Wan Ngai uy quyln ban 
quyln cho SanYang, nhimg cac quyln nay cung chi 
phat sinh k l tir ngay 01/9/2010 khi SanYang co quyln, 
va chuyin giao quyen nay cho Cong ty Anh Vuong 
nen vSn duoc chip nhan. 

Nhu vay, Cong ty Anh Vuong co quyln sii dung bp 
phim nay, c6 ban quyln phat song bo phim trong then 
gian tit ngay 01/9/2008 din ngay 30/8/2010 tren cac 
dai truyin hmh tren lanh tho Viet Nam. Viec Cong ty 
Anh Vtrong kien Cong ty Phirgng Tung ve viec Cong 
ty Phuong Tung khong c6 ban quyen hop phap lai ban 
quyln phat song bp phim Dau si Thien Virong cho cac 
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dai truyen hinh tai Viet Nam, xam pham quyen va Igi 
ich hpp phap ciia Cong ty Anh Vuong la co ca so de 
xem xet. 

Xet Cong ty Phuong Tiing mua bo phim Dau sT 
Thien Vuong ciia Cong ty Fafilm Viet Nam theo hop 
ding mua ban phim s6 372/HDKT-FFVN-2007 ky 
ngay 07/12/2007, theo do Cong ty Phuang Tiing duoc 
phat song bp phim tai dai truyen hinh tren toan quoc. 
Thoi lugng phat song la 24 thang. Cong ty Fafilm 
nhan mua ban quyen bo phim nay tir doi tac nuoc 
ngoai nhimg khong biet rang ben ban khong co ban 
quyen. Cong ty Phupng Tting ky hgp dong mua ban 
cho cac dai truyen hinh dia phuang de phat song trong 
thai gian tir ngay 01/9/2008 din ngay 30/8/2010, dii la 
vo tinh cung da xam pham den quyen cua chii sa hiiu 
quyen tac gia ma Cong ty Anh Vuong co dugc. 

Xet yeu cau doi boi thuong thiet hai ciia Cong ty 
Anh Vuong: 

1/ Ton that tai san la tri gia tien mua ban quyen 
phim 39 000 USD. 

2/ Mit CO hpi kinh doanh 10% cua 39.000 USD - la 
3.900 USD 

Ting cpng la 42.900 USD, quy doi thanh tiln d ing 
Vi?t Nam la 816.816.000 ding (ty gia 19.040 ding/ 
USD). 

Cong ty Anh Vuong khong c6 yeu ciu cac bien 
phap khac va cac thiet hai vl tmh thin nen Toa khong 
xet.Toa an nhan dinh nhu sau: 

1/ Ton that tai san: Cong ty Anh Vuong yeu ciu s6 
tiln mua ban quyen bp phim ia 39 000 USD. tuang 
duong s6 tiln 742.560.000 ding; nguyen don da 
chimg minh so tien minh phai thanh toan cho Cong 
ty SanYang, la chi phi de mua bp phim nay tir cong 
ty SanYang. 

Nguyen don can cii Dilu 17 Nghi dinh 105/2006/ 
ND-CP (ngay 22/9/2006) cho ring t6n thit v l tai san 
trong truong hgp nay la gia chuyin giao quyln sir 
dung bp phim Diu sT Thien Vuong tren lanh thi Viet 
Nam trong thoi gian noi tren. 

Xet nguyen tac xac dmh thiet hai do xam pham 
quyen so huu fri me dugc xac dinh tren co so cac tin 
that thuc te ma chii thi quyln so huu tri tue phai chiu 
do hanh vi xam pham quyln so hiiu tri tue gay ra.Theo 
do, khoan 2 Dilu 16 Nghj dinh 105/2006/ND-CP 
(ngay 22/9/2006) quy djnh. "duoc coi la t in thit thuc 
te neu co du cac can cii sau day. 

a) Lgi ich vat chit hoac tinh thin la c6 thuc va 
thupc ve nguoi bi thiet hai; 

b) Nguoi bi thiet hai c6 kha nang dat dupc lgi ich 
quy dinh tai diem a khoan nay; 

c) Co sir giam siit hoac mit lgi ich cua nguai bi 

thiet h^i sau khi hanh vi xam pham xay ra so voi kha 

nang dat dugc lgi ich do khi khong co hanh vi xam 

pham va hanh vi xam pham ia nguyen nhan true tiep 

gay ra sir giam sut, mit lgi ich do". 

Can cu vao Dilu 17 Nghi dinh 105/2006/ND-CP 

xac dinh ton thit v l tai san va gia tn tinh dugc thanh 

tien ciia doi tugng quyln so huu tri tue. 

Cong ty Anh Vuong cho ring t in thit v l tai san 

cua minh la gia mua bp phim nay 742.560.000 dong, 

tuong duong 39.000 USD. 

Cong ty Phuong Tung va Cong ty Xuit nhap khiu 

phat hanh phim Viet Nam cho rang Cong ty Anh 

Vuong la cong ty con ciia Cong ty SanYang, nen gia 

chuyen giao quyen sii dung bp phim 39.000 USD la 

khong CO that; moi quan he nay giua Cong ty SanYang 

va Cong ty Anh Vuong cac duong su khong chiing 

minh dugc, nen khong the chap nhan lai trinh bay nay. 

Bi dan ciing cho rang bp phim nay da dugc chilu 

o Viet Nam truac do - Dai truyin hinh D6ng Thap do 

Cong ty KTL ban, va nhieu dai truyen hinh khac da 

phat song, nen khong the co gia 39.000 USD ma chi co 

gia khoang 300-400 USD/ tap, hie khoang 9.000 USD 

- 12.000 USD. Cu the nhu hgp d ing mua ban giiia 

Cong ty Xuat nhap khau phat hanh phim Viet Nam vl 

cong ty Phuong Tiing ky ngay 07/12/2007 cung chi 

CO gia 135.000.000 ding. Ngoai ra, khi Cong ty Anh 

Vuong ky hgp dong mua quyen su dung bp phim nay 

vao ngay 15/8/2008, bo phim da dugc cong chilu tten 

nhieu dai huyen hinh dia phuong. Sau khi nhap phim, 

theo hgp d ing thi Cong ty Anh Vuong phai thanh 

toan ngay cho ben ban nhung mai d in ngay 14/5/2010 

Cong ty Anh Vuong moi co chiing tir chiing minh voi 

toa ve viec thanh toan khoan tiln nay. Cong ty Anh 

Vuong khong co chiing cii tin cay chiing minh ly do 

cua viec thanh toan cham tre nay. Cung nhu viec bp 

phim nay da dugc Dai phat thanh - truyin hmh D6ng 

Thap phat song la co that. Cong ty KTL da ban bp 

phim nay truac do la co that Nhu vay cho thiy gi^ 

chuyin nhugng theo trinh bay, chiing minh cua Cong 

ty Anh Vuong la khong ro rang, Cach tinh t in thit 

theo chi phi mua ban quyen ma nguyen don chiing 

mmh khong ro rang, co nhieu ylu t l kliach quan so 

sanh cho thay khong the tin dugc 

Do do ngh! nen liy gia chuyin g,ao quyln sii dung 
bo phim nay trong truang hgp bo ph^ni duac Cong 
ty Xuat nhap khau phat hanh phim Viet Nam chuvin 
giao cho Cong ty Phugng Tiing la 135.000.OOO ding 
theo hgp dong da ky ket thuc hien giua ha' b ' 

Ngoai ra ,C6ngtyAnhVuongsaukhinhapb6 phim 

http://135.000.OOO
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vl, khSng thi hi6n hanh vi th\tc hien myc dich kinh 

doanh dl thu lai gia tri da chuyen nhugng, nhu khong 

chung minh bp phim da long tieng Viet; tiep thi, chao 

baa bO phim nay cho cac dai truyen hinh hay xin phep 

phi bien bg phim v6i ca quan nha nu6c, Trong khi do, 

Cong ty Anh Vuong chua co thu lgi gi tir bg phim nay, 

nhu v|y gia tri bi giam siit, bi mat ciia gia tri tinh thanh 

tea bp phim nay, Cong ty Anh Vuong ciing phai co 

mpt phin ion trach nhiem. 

Nhu vay gia tri bg phim niy bi giam siit, bi mat la 

CO loi cua ca hai ben nguyen don va bi don, bi don 

chi c6 the chiu 'A trach nhiem d6i voi thiet hai, s6 tien 

135.000.000 ding :2 = 67.500.000 ding. 

2/ Vl yeu ciu t in thit ve co hpi kinh doanh: Cong 

ty Anh Vuang yeu cau 10% tinh tren gia tri mua quyen 

si dyng bp phim dilnh ti ln la 74.256.000 d ing Xet 

tnrdc vl sau khi Cong ty Phugng Tung x lm pham 

ban quyln bp phim nay, Cong ty Anh Vuong khong 

fliirc hi^n hanh vi kinh doanh khai thac led nhuan tir bp 

phim, khong c6 lgi ich, thu nhap nao tir bg phim, sau 

khi nhap bp phim v6 ciing khong c6 hoat dpng kinh 

doanh nen khong co can cii de chap nhan. 

C6n lgi nhuan thu dugc cua Cong ty Phugng Tiing 

xam pham quyln so hiiu tri tue cua Cong ty Anh 

Vuong, chi tinh tir khi Cong ty Anh Vuong co quyen, 

se chi tinh vdi hgp dong Cong ty Phugng Tiing ban 

quyln phat song bp phim niy cho Dai phat thanh -

tmyin hmh Hau Giang ngay 27/10/2008, tiln ban 

duoc la 90 000.000 ding. 

Theo trinh bay ciia Cong ty Phugng Tung thi so tien 

thu dugc cua tien ban quyen phat song cho nam dai 

tmyIn hmh la 345.000.000 dong, sau khi trir cac chi 

phi mua bang tring, chi phi cho nguoi duyet chat lugng 

phim, chi phi in bang, chi phi buu dien, trir von mua 

phim, thui GTGT, thui TNDN, chi phi nhin cong, van 

phong, tiln lgi nhuan thu dugc la 29.700.000d; nhu 

vay tiln lgi nhuan thu dugc tii ban ban quyen phat 

song bp phim cho dai PT-TH Hau Giang chi khoang 

7.748.000d. 

Nhu vly, ting thiet hai Cong ty Anh Vuang yeu 

ciu chi duoc chip nhan 67.500.000 d +7.748 000 d 

= 75,248,000d, Cong ty Phugng Tung co trach nhiem 

thanh toin ngay cho cong ty Anh Vuong. 

Boi cac le neu tren, 

QUYET DINH 

Can cii khoan 4 Dilu 202, Dilu 203, Dilu 204 va 

Dilu 205 Luat Sa hiiu tri tue nam 2005, 

Can cu Dilu 16, Dilu 17 v l Dilu 18 Nghi dinh 

105/2006/ND-CP ngly 22/9/2006 quy dinh chi tilt va 

hucmg dan thi hinh mot sfl dilu ciia Luat So hiru tri tue 

v l quin ly nhi nuoc ve so hiru tri tu?, 

Can cii Myc I Phin B Thong tu lien tjch s6 

02/2008/TTLT-TANDTC-VKSNDTC-BVHTT&DL-

BKH&CN-BTP ngly 03/4/2008 Huong din ap dyng 

mgt so quy dinh cua phip luat trong vi^c giai quyet 

c ic tranh chap ve quyen sa hiiu tri tu? tai Toa In nhan 

dan 

[,..] Xii: 
1/ Chip nhan mpt phin yeu clu doi boi thuong thiet 

h^i ciia Cong ty Anh Vuong doi voi Cong ty Phugng 

Tiing ve vi6c xam pham ban quyen bp phim Dau sT 

Thien Vuong, 

2/ Cong ty Phugng Tung co trich nhiem bi i 

thuong thi?t hai cho Cong ty Anh Vuang so tien la 

75.248.000d, thanh toan ngay sau khi an co hieu lyc. 

BINH LUAN 

1. Can cir phat sinh trach nhi^m boi 

thir&ng 

1.1. Thift hai thuc ti 

Trong cac can cii phat sinh trach nhiem boi 

thucmg thiet hai ke ca trong ITnh vuc dan su 

noi chung hay so hiru tri tue (SHTT) noi rieiig 

thi thiet hai luon ia can CIJ bat buoc - dieu 

kien tien quySt' bai muc dich cua viec boi 

thucmg la bii dip lai nhimg ton that ma ben 

bi thiet hai phai chiu. Duai goc do khoa hpc 

phap ly, thiet hai la su thay d6i biln thien theo 

chieu xau di cua tai san, cua cac gia tri nhan 

than do phap luat bao ve^ Khoan 1 va 2 Di6u 

205 Luat Sa huu tri tue nam 2005, sua ddi, b6 

sung nam 2009 (Luat SHTT nam 2005) ghi 

nhan; "Trong tru&ng hop nguyen don chung 

minh duac hdnh vi xdm pham quyen SHTT 

da gay thiet hai ve vat chdt vd tinh than cho 

minh thi co quyen yeu cdu Toa dn quyet djnh 

mice boi thuong...". Do do, tdn tai thiet hai la 

mot trong nhirng "dieu kien can" de phat sinh 

trach nhiem b6i thucmg thiet hai. 

VS mat ly luan, bit cu mgt su vi pham phap 

luat nao ciing din d8n thiet hai, truoc het la 

lam pha vo trat tu xa hpi va sir 6n dinh ciia 

' Hoang The Lien {chii bien), Binh ludn khoa hoc 
Bp ludt Ddn su nam 2005, Nxb. Chinh ta quIc gia, t|p 
2,2013, tr. 712. , ^ , 

- Nguyin Xuan Quang, Le Nit vl Nguyin Ho Bich 
Hing, Ludt Ddn su Viet Nam, Nxb. Dai hpc QuIc gia 
TP. H I Chi Minh, 2007, tr, 471. 
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phap luat. Tuy nhien, khong phai thiet h^i 
nao cung la ca sa phat sinh trach nhiem boi 
thucmg, ma thiet hai do phai la thi?t hai thuc 
te - tiic la CO th6 tinh toan duac.^ Dilu 16 Nghi 
dinh s6 105/2006/ND-CP ngay 22/9/2006" va 
CU th^ hon la Thong tu 02/2008 quy dinh ba 
can CU c§n phai dap ung; Thu nhdt, lgi ich 
vat chat bi xam pham boi hanh vi trai phap 
luat la CO thuc va thuoc ve nguai bi thiet hai. 
Thu hai, nguai bi thiet hai co kha nang dat 
duac loi ich vat ch3t. Can cu nay muon nhan 
manh den tinh thirc te cila thiet hai, tuc la neu 
khong CO hanh vi xam pham xay ra thi ben bi 
thiet hai chic chSn se dat duac loi ich. Thic 
ba, CO sir giam siit hoac mat lgi ich ciia nguai 
bj thiet hai sau khi hanh vi xam pham xay ra 
so vai kha nang dat dugc lgi ich do khi khong 
CO hanh vi xam pham va hanh vi la nguyen 
nhan true tiep gay ra su giam siit, mat lgi ich. 
Trong vu viec tren, Cong ty Anh Vuong nhan 
chuyen giao quyen su dung bo phim va tra chi 
phi cho Cong ty SanYang. Dang le Cong ty 
Anh Vuang co the dat dugc nhiing lgi ich vat 
chat nhat dinh tu viec khai thac phat song bg 
phim nay tai Viet Nam nhung vi hanh vi cua 
Cong ty Phugng Tung dan den kha nang khai 
thac tac pham bi han che, giam siit. Do chinh 
la thiet hai ciia Cong ty Anh Vuang. Cu tM, 
theo trinh bay ciia Cong ty Anh Vuang, s6 
tign mua ban quyln bg phim la 39.000 USD, 
tuang duong 742.560.000 d6ng. Mac dii nhan 
dinh "chi phi mua ban quyen ma nguyen don 
chung minh khong ro rang" nhung Toa an 
van cong nhan Cong ty Anh Vuang da m4t di 
khoan chi phi de c6 dugc ban quyln phat song 
bp phim, chi khong chap nhan khoan tiln neu 
tren. Khi nhan chuyen giao quyln, Cong ty 
Anh Vuang c6 ban quyen phat song bp phim 
trong thoi gian tix ngay 01/9/2008 din ngay 

^ Truong Dai hpc Luat TP. H i Chi Minh, Gido trinh 

Phdp ludt ve hpp dong vd boi thuong thiet hai ngodi 

hap dong, Nxb, H6ng Diic, 2017, tr 445. 

* Quy dinh chi tilt v l hucmg dSn thi hanh mpt so 
dieu ciia Luat SHTT nam 2005 vl bao ve quyln so 
hiiu tri tup va quan ly nha nuoc ve so hiru tri tue, dugc 
siia doi, bo sung theo Nghi dinh s i 119/2010/ND-CP 
ngly 30/12/2010. 

30/8/2010 tren cac dai truydn hinh thupc lanh 
th6 Viet Nam. Cong ty Phugng Tiing ky hg]^ 
ddng vdi cac dai truySn hinh dia phuang de 
phat song bp phun trong thai gian tCr ngay 
01/9/2008 dSn ngay 30/8/2010 (thai gian ma 
Cong ty Anh Vuang co quySn su dung) da 
lam anh huomg dSn kha nang Cong ty Anh 
Vuang chuyin giao quySn sir dung bp phim 
nay cho cac dai truyin hinh, gay ra thiet hai 
vat chat la chi phi chuySn giao, ca hpi kinh 
doanh ma Cong ty Anh Vuang co the co. Do 
vay, CO can cii xac dinh Cong ty Anh Vuang 
bi thiet hai bai hanh vi ciia Cong ty Phugng 
Tung. 

1.2. Hdnh vixdmpham quyen sof him tri tue 
Can cii phat sinh trach nhiem boi thuong 

thiet hai thii hai la hanh vi trai phap luat. 
BChong phai hanh vi gay thiet hai nao ciing 
din den trach nhiem boi thuong. Dieu 202 
Luat SHTT nam 2005 quy dinh 'Tda dn dp 
dung cdc bien phdp ddn su de xu ly to chuc, 
cd nhdn co hdnh vi xam pham quyen s&huu 
tri tue...". Khi yeu cau boi thuong, nguyen 
don cung phai chiing minh ton tai hanh vi 
xam pham (Dilu 205 Luat SHTT nam 2005). 
Phap luat so hiiu tri tue noi chung va quyen 
tac gia noi rieng trao cho chii so hiiu mpt dpe 
quyen co giai han trong viec khai thac thanh 
qua sang tao ciia hp nham khuyen khich cac 
hoat dgng sang tao, dong thai de cong chiing 
tigp can nhirng san phdm tri tue sau khi thai 
han nam giir dgc quyln chSm diit.^ Xam 
pham cac doc quyln nay la xam pham quyln 
tac gia, ma chii y lu la cac quyln tai san lien 
quan den khai thac, sir dung, chuyin giao tac 
pham.'' De xac dinh hanh vi xam pham quyln 
so huu tri tue trong vu viec tren, c in phai lam 
ro cac chu the c6 quyln tac gia d6i voi bp 
phim.Ngufin gdc ban quyln bo phim D4U si 
Thien Vuang - 30 tap do Cong ty Sanlih (Dai 
Loan) san xuat va cap phep doc quyln phat 

^NguylnNgpc Xuan Thao, L . a / 5 a / , ^ , „ - , „ ^ . ^ - „ 
le, ly thuyet vd bdi tap vdn dung, Nxb. Dai hoc Oulc 
gia TP. Ho Chi Minh, 2013, tr. 360. ' 

" Nguyin H i Bich Hing (chii bien^ <;• u .• u 
huSng Ludt Sd hihi tri tue Ket Nam ^Ju^ j ! 
2016, tr. 137. '"•'^>'b. Hong Due, 
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hanh, sao chep va phan ph6i tren lanh th6 Viet 
Nam tir ngay 01/9/2008 din ngay 31/8/2012 
cho Cong ty Wan Ngai. Cong ty Wan Ngai 
bing van ban da uy quyen ve ban quyln cho 
Cong ty SanYang cac quyen truyen hinh va 
video tren lanh tho Viet Nam doi voi ba bp 
phim, frong do co bp phim Dau si Thien 
Vuong. Bmg viec thanh toan phi chuyin 
giao bp phim, Cong ty Anh Vuong da co 
quyen dugc su dung, khai thac trong khoang 
tiicri gian nhat dinh theo thoa thuan. Theo quy 
dinh tai Dilu 20 va Dilu 47 Luat SHTT nam 
2005, quyln tai san (bao g6m quyln phan 
phoi, tmyen dat tac pham) la doc quyen cua 
tac gia, chii sa huu quyen tac gia va co the 
dirge chuyen quyen su dung cho chu thi khac 
trong thai han nhat dinh theo thoa thuan. Do 
vay, Cong ty Anh Vuong co quyln hgp phap 
doi vcd bg phun nay theo hgp d6ng voi Cong 
ty SanYang (ciing la chu thi nhan quyln hgp 
phap tu Cong ty Wan Ngai). 

Trong khi do, cong ty Phugng Tung ky 
h^ dong voi cac dai truyen hmh dia phuang 
dg phat song bg phim Dau sT Thien Vuang 
trong thai gian tii ngay 01/9/2008 din ngay 
30/8/2010 chuyen giao quyen cho Cong ty 
Phugng Tung la Cong ty Fafilm lai nhan mua 
ban quyen bg phim nay tii doi tac nuac ngoai 
nhung khong biet rang ben ban khong co ban 
quyen. Trong ban an khong neu ro doi tac nuac 
ngoai nay la ai ciing nhu cu the giao dich giua 
cac ben nhung ca Cong ty Phugng Tung va 
Cong ty Fafilm deu cong nhan nguin goc nhan 
chuyen quyen khong phai tii' chii so hiiu hgp 
phap. Do do, Cong ty Fafilm khong co quyen 
sii dung, phat song bp phim nay dan den giao 
dich giiia Fafihn va Phugng Tiing khong lam 
Cong ty Phugng Tiing c6 quyen phat song bg 
phim. Cong ty Phugng Tiing la chii thi khong 
CO quyln su dung hgp phap tac phSm tai Viet 
Nam nhung lai tiln harih k^ hgp dong voi cac 
dai truyin hmh dia phuang la xam pham den 
quyen hgp phap ma Cong ty Anh Vuang dang 
nam giii. Toa an nhan dinh Cong ty Phuang 
Tiing "t/« Id vo tinh cUng da xdm pham din 
^uyen cua chit sd hint quyen tde gid md Cong 
tyAnh Vuang co duac" la phii hpp. 

Lien quan den nhan dinh nay ciia Toa, 
CO iTi6t van dl gian tiep dugc dl cap la ylu 
to loi. Toa an xac dinh hanh vi cua Phugng 
Tung chi la "vo tinh". Khi Cong ty Phugng 
Tung ky kit hgp ding voi cac dai truyin hinh 
dia phuang, rit co thi Phugng Tiing khong 
he biet giao dich nay la trai quy dinh phap 
luat vi ban than Cong ty Fafihn ciing nhan 
mua ban quyen bp phim nay tii d6i tac nuoc 
ngoai nhung khong bilt rSng ben ban ciing 
khong CO ban quyen. Do vay, d6i voi hanh 
vi xam pham va thiet hai xay ra, co thi Cong 
ty Phugng Tiing khong c6 16i hoac chi co 
loi vo y vi loi la mgt yeu t6 chii quan noi 
len thai dp, nhan thiic doi voi hanh vi va hau 
qua ciia hanh vi ay, Cong ty Phugng Tiing 
hoan toan khong co y xam pham quyen ciia 
Cong ty Anh Vuong. Tuy nhien, tac gia dong 
y voi quan diem cua Toa khi xet r5ng 16i 
khong la can cii phat sinh trach nhiem bii 
thuong thiet hai trong ITnh virc sa hiin tri tue 
noi rieng (Cong ty Phugng Tung khong co y 
nhung van phai boi thuong) va trach nhiem 
boi thudng ngoai hgp dong trong dan su noi 
chung. Mpt so chuyen gia ciing theo quan 
diem nay,̂  du Bp luat Dan su va Luat SHTT 
nam 2005 hien nay khong c6 quy dinh minh 
thi. Hanh vi xam pham quyen so hiru tri tue 
dii CO loi hay khong ciing da gay ra nhiing 
thiet hai nhat dinh cho chii the quyen, do vay 
ben gay ra thiet hai co trach nhiem bii dap lai 
nhirng tin thSt do minh gay ra. Neu dat loi la 
mpt trong nhung can cii lam phat sinh trach 
nhiem thi se co nhiing truong hgp chii so hiru 
tai san tri tue bi xam pham quyen nhung phai 
tu chiu thiet hai va khong dugc boi thuong. 
Do vay, viec bao hp khong co y nghia. Phap 
luat nhieu quoc gia khang dinh hanh vi xam 
pham khong can co loi van phai boi thuong. 
Dilu L6I5 -1 Bp luat Thuong mai Phap^ quy 

' Do Van Dai (chii bien), Binh ludn khoa hpc 
nhihig diim mm ciia BLDS 2015, Nxb, Hong Diic, 
2016, tr, 454. 

* Legifrance - Le service public de la diffusion du 
droit/Code de commerce/, Luat so 2013-504 ngay 
14/6/2013,https://www,legifrance.gouv.fr/affichCode. 
do?cidTexte-LEGlTEXT000005634379&dateTex 
te=20130701, truy cap ngay 05/9/2018. 

https://www,legifrance.gouv.fr/affichCode
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dinh: "Tat ca sir xdm pham quyen sa hihi tit 
van bang bao ho tao thanh hanh vi vi pham 
quyen s& hihi tri tue". Dieu 21 Luat ve nhan 
hieu cua Vuong qu6c Anh' nam 1994 cung 
quy dinh trach nhiem b6i thuong khi co hanh 
vi xam pham va thiet hai ma Ichong doi hoi 
yku t6 iSi. Trong trach nhiem dan su, 16i cua 
nguoi vi pham la loi mac dinh (con goi la 16i 
suy doan), nguoi vi pham nghia vu luon bi 
coi la CO I6i nSu hp khong chung minh duoc 
rang ho khong c6 loi.'" 

1.3. MSi quan he nhan qui giita hanh vi 
xam phgm va thiet hgi 

Ly luan vk trach nliiem b6i thucmg hirong 
toi viec bu dSp nhirng thiet hai do hanh vi 
ttai phap luat gay ra, do do khong the yeu 
c4u chu thS b6i thucmg thiet hai neu hanh 
vi ciia ho khong phai la nguyen nhan gay ra 
thiet hai. M5i quan he nhan qua ciing la co 
SCf dk chip nhan hay khong chap nhan mot 
thiet hai cu thi khi trach nhiem boi thuong da 
phat sinh. Thiet hai xay ra phai la ket qua tat 
yeu cua hanh vi trai phap luat, doi hoi hanh 
vi trai phap luat la nguyen nhan true tiep va 
ca ban din den thiet hai. Quan he nhan quii 
la mgt dien bien trong qua trinh thupc ve 
mpt khoang thoi gian cu the, do vay, hanh vi 
dupc coi la nguyen nhan phiii dien ra truoc 
ket qua", cu the, hanh vi xiim pham quyen so 
hiru tri tue phai la nguyen nhan true tiep dan 
den thiet hai. 

Tai Dilu 204 Luat SHTT nam 2005, 
nguyen tac xac dinh thiet hai dupc boi thuong 
la ''thiet hgi do hanh vi xam phgm quyen sa 
him tri tue gdy ra'\ Dieu 205 ciing xac dinh 
'"trong truang hop nguyen dan chimg minh 
duac hanh vi xam phgm quykn sd hiru tri 
tue Sa gay thiet hgi ve vat chdt cho minh" 

' http://www.legislation.gov.uk/ukpga/1994/26/ 
contents, tmy cap ngay 11/9/2018. 

'" Duong Anh Son - Nguyin Nggc Son, "Tac 
dong ciia cac hinh thuc loi den viec xac dinh trach 
nhiem hop dong nhin til goc do nguyen tac trung thuc 
va thien chi". Tap chi Khoa hoc phdp ly. s6 1, 2007, 
tr 18. 

" Phiing Trung Tap, Boi thuong thiet hai ngoai hgp 
dong ve tai sdn, sice khoe, tinh mang, Nxb. Ha Noi, 
2009, tr. 73. 

thi CO quySn yeu ciu toa an quyet dinh muc 
b6i thuong. Trong ban an, su tan tai cua moi 
quan he nhan qua giita hanh vi xam pham 
quy6n tac gia va thiet hai thuc te khong duoc 
de cap mpt each ro rang. Day ciing la van de 
gap phai trong cac ban an, quyet dinh cua toa 
mac du viec xac dinh tdn tai hay khong moi 
quan he nhan qua quyfe dinh ri t Ion den su 
phat sinh trach nhiem bdi thuong ciing nhu 
xac dinh thiet hai. Tren thtrc: tS, nhiing thiet 
hai xay den cho chu tha cjuySn sd hilu tei tue 
CO thS xuit phat tir r i t n h i k nguyen nhan nhu 
su tac dpng ciia thi truong, cac chinh sach 
cua Nha nuoc (thuS, lai suat...), chmh sach 
cua dia phucmg, su thay d6i cua he thong 
phap luat, cac quy luat thi tnrong, ngudn lao 
dpng, lam phat... '̂  Cong ty Phupng Tung da 
CO hanh vi trai phap luat xam pham quySn ciia 
Cong ty Anh Vuong, tuy nhien pham vi xam 
pham the hien d chd Phupng Tung da chuyen 
giao bd phim cho nam dai truyen hinh, nhung 
chi CO phin chuyen giao cho Dai phat thanh 
- truydn hinh Hau Giang dupc tinh vao thiet 
hai vi hanh vi xam pham chi xet trong thdi 
gian Cdng ty Anh Vutmg co quyen. Ci diem 
nay, Tda an da van dting mdi quan he nhan 
quii giiia hanh vi trai phap luat gay ra thiet hai 
hay ndi each khac chi nhtmg thiet hai gay ra 
bdi hanh vi xam pham mdi la thiet hai duac 
bdi thudng. 

Tdm lai, trong tranh chap tren tdn tai du 
cac can cir phat sinh trach nhiem bdi thudng 
thiet hai, yeu ciiu bdi thudng ciia nguyen 
don la cd co sd ve mat phap ly va ly luan. 
Nhan dinh ciia Tda an "Cong ty Anh Vtrong 
hen Cong ty Phuang Tung ve viec Cong 
ty Phuang Tiing khong co bdn quyen hap 
phdp lai bdn quyen phdt song bo phim Diu 
si Thien Vuang cho cdc ddi truyen hinh tai 
Viet Nam, xam phgm quyen va lai ich hap 
phdp ciia cong ty Anh Vuang Id co ca sa M 
xem xet" la phu hpp. 

" Phan Thi Minh Ly, "Phan tich tac dong ciia cac 
nhan 16 anh huong den boat dong kinh doanh ciia cac 
doanh nghiep viia va nho it Thira Thien - Hu6" Tap 

^""S nghe - Dai hoe Ba Ning,'s6 2, chi Khoa hpc 
2011, tr, 151 

http://www.legislation.gov.uk/ukpga/1994/26/
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2. X ĉ dinh thiet hai va mvtc boi thirdmg 
thî t h î 

2.1. Tin that vi tai sdn 
T6n thit ve tai san dugc hieu la su giam 

sut hay mit di phin gia tri tinh duoc thanh 
tien cua tac pham dugc bao hp (khoan 1 
DiSu 17 Nghi dinh s6 105/2006/ND-CP). 
Quyen tac gia bao gom quyen nhan than va 
quyen tki san." Trong do, quyen tai san la 
mpt lo î tai san theo quy dinh tai Di6u 105 
va Bihu 115 Bp luSt Dan su nam 2015, thi 
M?n "tinh tai san" cung nhu cac d6i tupng 
quygn so hitu tri tue khac''', co gia tri thuc 
'* va hanh vi xam pham da gay ra nhung 
anh huong xau lam giam siit gia tri tai san. 
Tir tinh chat vo hinh cila tai san tri tue, npi 
ham khai niem ton that ve tai san doi voi d6i 
tugng quyen so hiiu tri tue khong hoan toan 
giong vol cac tai san thong thucmg trong 
giao dich dan su. Chang han, thiet hai do 
tai san hi xam pham theo Dihu 589 Bp luat 
Dan su nam 2015 bao gom cac truong hpp 
nhu tai san bi mat, bi huy hoai, bi hu hong... 
RSt kho de xac dinh cac hinh thurc thiet hai 
n̂ y cho tai san tri tue, ma thiet hai chi co 
th6 duoc xac dinh thong qua ton that ve gia 
tri tinh bang tien cua quyen nay. Gia tri tinh 
diroc thanh tien do dugc xac dinh theo nhieu 
phuang phap khac nhau (cac phuong phap 
djnh gia tai san tri tue). Duoi goc dp kinh 
te, mpt tai san tri tue co the dugc dinh gia 
theo mpt trong (hoac kit hpp) ba phuong 
phap: theo chi phi"' (cost approach), theo 

" Di^u 18 Lu^t SHTT nam 2005. 
''' Frank H. Easterbrook, Intellectual property is 

still property. 13 Harv. J L. & Pub Pol'y 108, 1990, 
tr.20, 

" Dinh Thi Mai Phucmg, Vi boi thucmg thi$t hgi do 
hdnh vi trdi phdp ludt xdm phgm quyin so him cong 
"ghi?p theo phdp ludt Viet Nam, Nxb Chinh trj qu6c 
gia, 2009, tr. 233, 

" Tai san sis hiru tri tue se duac dinh gia dua tren 
chi phi phdt sinh trong qua trinh tao dung va phat trien 
t^ san tri tu?, bao g6m chi phi tai san xuat va chi phi 
thay the, Yeu ciu 6h thuc hien thanh cong phucmg 
phap nay II cac thong tin, dir lieu v i hoat dong nghien 
(̂ iJu, dau tu va chi phi phai dky dii, minh bach. 
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thi trudng'^ (market approach) va theo thu 
nhap'^ (income approach).'^ Dinh gia tai 
san tri tue ia cong viec phtic tap va doi hoi 
chuyen mon cao. 

Trong ITnh vuc quyen tac gia, t6n thit -vh 
tai san dupc dat ra khi co hanh vi xam ph^m 
den cac quyen tai san tai DiSu 20 va quy8n 
nhan than tai khoan 3 Di§u 19 Luat SHTT 
nam 2005. Vi viec dinh gia quygn tac gia la 
kho khan nen mot trong nhung co so c6 thi 
dugc su dung la gia chuyan giao d6i tugng 
nay a thai diem truoc va sau khi co hanh vi 
xam pham quyen tac gia. Gia chuyin giao 
dugc tinh tren co sof gia dinh quyln tac gia 
dugc chuyen giao theo hpp dong trong pham 
vi tuong ling voi hanh vi xam pham da thuc 
hien. Su chenh lech gia giiia hai thai dilm 
chinh la ton that ve tai san - gia tri quyen tac 
gia. Ban dau, cong ty Anh Vuang yeu cau boi 
thucmg ton that ve tai san la so tien mua ban 
quyen bp phim la 39,000 USD, tuong duong 
so tien 742.560.000 dong. Nguyen don lay 
CO so day la so tien minh phai thanh toan cho 
Cong ty SanYang de mua bp phim nay. Tuy 
nhien, Toa an khong chap nhan boi thuong 
so tien nay vi cho rang nguyen dan khong 
CO du can cii chung minh. Cu the, Toa an 
da su dung "giai phap thay the" - bang gia 
chuyin giao ma bi dan nhan quyen tac gia tu 
mpt cong ty khac: "ne« lay gid chuyen giao 
quyen sir dung bo phim ndy trong truang hop 
bo phim duac Cong ty Xudt nhap khau phdt 

" Djnh gia dua vao viec ben thii ba san sang nhan 
chuyin giao quyin str hiru tri tue (duoi hinh thuc 
chuyin nhugng hoac chuyen quyen sir dung). Ngoai 
ra, phuang phap nay cung co the thuc hien dua tren 
viec phan tich gia cua cac tai san tri tue tuong tu da 
giao dich thanh c6ng gSn voi dim diim dinh gia, 

'*• Tai san sa huu tri tue se dugc dinh gia dua vao 
ngu6n thu nhap utjc tinh ma chu the quyen sa hiJu 
tri tue CO thi nhan dugc trong thai gian co hieu luc 
cua quyin sd hiiu tri tue. Phuang phap nay tap trung 
vao viec danh gia kha nang sinh lgi ciia cac doi tugng 
quyen sa huu tri tue. 

" Nguyen Thanh Tu, "Mgt so van de phap ly ve 
khai thac thuong mai tai san tri tue trong cac doanh 
nghiep tai Viet Nam", Tap chi Khoa hpc phdp ly, so 
2,2012,tr 38. 
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hdnh phim Viet Nam chuyen giao cho Cong 
ty Phuang Timg la 135,000.000 ddng theo 
hgp dong da ky kit thuc hien giira hai ben". 
Theo quan dilm tac gia, viec ap dung tliay 
thS tucmg tir trong trudng hop nay la chua 
hop Iy vi cong ty Xu t̂ nhap khau phat hanh 
phim Viet Nam Idiong nSm giu ban quySn 
phat song bp phim, dong thoi pham vi va doi 
tugng chuySn giao quyen la khac nhau. Diem 
b ichoan 1 DiSu 205 Luat SHTT nam 2005 
dua ra ciin cu xac dinh muc boi thuong la 
"gid chuyen giao quyen su dung doi tugng sa 
him tri tue vgi gid dinh bi dan dugc nguyen 
dan chuyen giao quyen sir dung" chu khong 
phai nhan quyen tu mot chu the khac. Tuy 
nhien, CO Ie trong trucmg hop nay Toa an 
khong CO CO so nao khac Iam can cii xac dinh 
thiet hai nen day la giai phap co the dugc 
chap nhan, mac dii each giai quyet nay di xa 
hem so voi quy dinh cua luat. Day chinh la 
mot trong nhiing kho khan khi xac dinh ton 
that va dinh gia tai san tri tue noi chung. Thuc 
te, gia chuyen giao co the dugc tinh tren gia 
ma cac ben thoa thuan thong thucmg tren thi 
trudng bang mgt ty Ie phSn tram nhdt dinh 
tren doanh thu ban san phim do "̂. 

2.2. Ton thdt ve cg hoi kinh doanh 
Khai thac, sii dung quyen tac gia con co 

the mang Iai cac "co hpi de dat dugc Igi ich" 
- CO hpi mo rpng kinh doanh, khai thac tai 
san hieu qua. Hanh vi xam pham quyln tac 
gia Iam mat di kha nang thuc hien co hpi va 
dat dugc Igi ich tu co hoi do. Ducii goc dp Iy 
Iuan, day cung la mpt loai thiet hai dugc b6i 
thuong.̂ ' Ton that co hpi kinh doanh la mpt 
loai thiet hai vat chat dugc xac dinh tren co 
so: Thir nhdt, Igi ich vat chit bi xam pham 
boi hanh vi trai phap luat la c6 thuc va thupc 
ve nguoi bi thiet hai; r*ii- hai, chii the quySn 
CO kha nang dat dupc lgi ich nhit dinh. Do 
CO th8 la nhimg hpp d6ng se dugc ky, nhiing 
CO hpi ban hang; Thir ba, co su giam sut hoac 

^ Russell L. Parr and Gordon V. Snuth, Intetlectual 
Property - Valuation, exploitation and infringement 
damages, John Wiley &Sons, Inc., 2010, tr. 203. 

^ ' D6 Van D^i, Luat Bot thuong thiet hgi ngoai hap 
dong Viet Nam - Tap 2, Nxb. Hong Due, 2016, tr. 382. 

mit lgi ich cua nguM bi thiet hai sau khi hanh 
vi xam pham xay ra so voi kha nang dat dugc 
loi ich do khi khong co hanh vi xam pham. 
va vin dS nay, Nghi dinh 105/2006/ND-CP 
va Thong tu lien ticli 02/2008 huong dan cy 
thS, CO hpi kinh doanh la hoan canh thuan Ipi, 
kha nang thuc tS dl chii thi quyln su dimg, 
khai thac true tilp, cho nguoi khac thue, 
chuyin giao quyln sit dung, chuyen nhugng 
d6i tugng quyln so hiru tri tue cho nguoi 
khac... dl thu lgi nhuan. Nhu vay, co hgi 
kinh doanh mu6n dl cap den kha nang nhan 
dugc lgi ich vat chit ciia chii so hiru. Phap 
luat so hiru tri tue doi hoi khi xem xet yeu 
ciu bii thuong vl tin thit ca hpi kinh dpanh, 
toa an yeu cau ngudi bi thiet hai phai neu ro 
va chling minh: (I) co hpi kinh doanh bi mat 
la gi; (2) gia tri tinh dugc thanh tien doi voi 
trudng hgp do de toa an xem xet quyet dinh. 

Cong ty Anh Vuong co y8u cau boi thudng 
thiet hai do ton that ve co hpi kinh dpanh la 
10% tinh tren gia tri mua quyen sii dung bp 
phim. Toa an nhan dinh "Anh Vuang khong 
thirc hien hdnh vi kinh doanh khai thdc lgi 
nhuan tii bg phim... sau khi nhap bo phim 
ve ciing khong co hoat dgng kinh doanh nen 
khong CO cdn cir de chap nhan". De dugc boi 
thudng ton that ve co hgi kinh doanh, ben hi 
thiet hai phai chiing minh kha nang tin tai 
thuc tl cua CO hgi kinh doanh do va hanh vi 
xiim pham la nguyen nhan Iam mit eg hpi 
kinh dpanh hoac mat Igi ich vat chit tir co hpi 
kinh doanh. Nlu Anh Vuong khong hi co bit 
cir hoat dpng nao nhim khai thac, kinh doanh 
bg phim, kho c6 thi chung minh nhiing co 
hpi kinh doanh cd thi mit. Tuy nhien, ngupc 
lai vdi nhan dinh ban dau, Toa an Iai xem xet 
trpng thdi gian Cong ty Anh Vuong cd quyln 
su dung tac pham nay, Cong ty Phugng 
Tiing da chuyin quyln phat song bo phim 
nay cho Dai phat thanh - truyin hinh Hau 
Giang va dua khoan Igi nhuan ma Phugng 
Tung cd dugc hi hgp dong nky dl tinh miic 
boi thuong cho Cong ty Anh Vuong Vdi 
v̂ ec chap nhan khoan boi thudng 7.745 000 
dong, lieu rang cd phai Tda 
day la mpt co hdi kinh doanh 

M da cong nhan 
ma Cong ty 
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Anh Vuang da mat vi hanh vi xam pham cua 
Phupng Tung hay khong, each lap luan cua 
Toa chua thuc su ro rang. Theo quan diem 
tac gia, Cong ty Anh Vuong ton that ve ca 
hgi kinh doanh la co theit. Viec Cong ty Anh 
Vutmg nhan chuyen giao quydn su dimg bo 
phim nay tai Viet Nam nham muc dich kmh 
doanh, chuyin giao lai quyen nay cho cac 
dai truyen hinh dia phuang de thu Ipi nhuan. 
Hpp d6ng vcd Dai phat thanh - truyen hinh 
Ĥ u Giang hoan toan co the tra thanh mot 
CO h6i kinh doanh vi trong khoang thai gian 
tit 01/9/2008 din ngay 30/8/2010, cong ty co 
quyin chuyen giao bo phim nay cho chu the 
khac tai Viet Nam. Dieu do c6 nghia rang cac 
dai truyin hmh dia phuang neu muon phat 
song bp phim phai dat dugc sir thoa thuan 
voi Cong ty Anh Vuang va tra tien cho cong 
ty nay, do chinh la ca hpi kinh doanh thuc te. 
Tuy nhien, yeu cau cua Cong ty Anh Vuang 
lai chua phu hgp cr muc boi thuong, 10% 
tinh h-en gia tri mua quyen sir dung bg phim 
la khong co co sa. Cach tinh thiet hai dua 
tren lgi nhuan ma Phugng Tung thu dugc khi 
chuyen quyen phat song cho Dai phat thanh 
- truyen hinh Hau Giang la phu hgp voi diem 
a khoan 1 Dilu 205 Luat SHTT nam 2005.̂  

2.3. Khd nang bdi thucmg ton thdt tinh than 
Trong vu viec dugc binh luan, nguyen don 

chi dua ra yeu c4u b6i thuong thiet hai ve 
vat chat va Toa an nhan dinh: ''Cong ty Anh 
Vuong khong co yeu cdu cdc bien phdp khdc 
va cdc thiet hai vi tinh thdn nen Too. khong 
xef. Tac gia dat ra truang hgp, gia sir Cong 
ty Aiih Vuang co yeu cSu b6i thudng thiet 
hai vl tinh thin la mgt khoan tiln cii thi thi 
yeu cau nay co kha nang dugc chap nhan 
hay khong? Dilm b khoan 1 Dilu 204 Luat 
SHTT nam 2005 ghi nhan mot each gian tiep 
cac chu thi dugc b6i thucmg thiet hai tinh 
than do hanh vi xam pham quyen sa hiru tri 
tue bao gom tac gia cua tac pham van hgc, 
nghe thuat, khoa hgc; nguai bilu diin; tac gia 
cua sang chi, kilu dang cong nghiep, thiet 
ke bl tri mach tich hgp ban dan va gi6ng cay 
trong. Nhu vay, khong phai chu thi quyen sa 
hftu tri tue nao cung co thi yeu cau doi boi 
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thuong thiet hai tinh thSn khi co hanh vi xam 
pham xay ra. Muc B.I. 1.8. Thong tu lien tich 
so 02/2008 huong din thiet hai tinh thSn phat 
sinh la do quyen nhan than cua tac gia tac 
pham van hgc, nghe thuat, khoa hgc; nguoi 
bieu dien, tac gia cua sang che, kieu dang 
cong nghiep, thiet ke bo tri bi xam pham, tac 
gia bi ton hai ve danh du, nhan pham, bi giam 
sut hoac mat di su tin nhiem (uy tin), danh 
tieng, long tin vi bi hieu nham... va can phai 
dugc boi thuong thiet hai ve tinh than. Do 
do, ke ca trong truong hgp chinh tac gia la 
nguoi bi xam pham quyen nhung doi tugng 
bi xam pham khong la cac quyen nhan than 
thi khong the yeu cau boi thuong thiet hai 
tinh than. Trong mgt tranh chap ve quyen 
tac gia, bi don co hanh vi xam pham quyen 
tac gia cua nguyen don nhung ban chat hanh 
vi xam pham quyen tai san chu khong anh 
huong din cac quyen nhan than nen yeu cau 
bdi thuong thiet hai ve tinh than cua tac gia 
khong dugc Toa an ch4p nhan.̂ ^ Cong ty Anh 
Vuang khong phai la tac gia hoac chu the 
nim quyln nhan than doi voi bg phim (chi la 
ben nhan quyen sir dung trong mgt thai h?n 
nhat dinh), do vay cong ty khong thi yeu cau 
b6i thudng tdn that ve tinh than. 

v l muc bdi thudng thiet hai tinh than, Luat 
SHTT nam 2005 hien hanh cho phep tuy timg 
trudng hgp cu thi, can cu vao tdn that ve daiih 
du, nhan ph4m, uy tin, danh tilng va nhimg tdn 
thit khac vl tinh th^n do hanh vi xam pham 
quyln so hiru tri tue gay ra ma tda an quyet 
dinh muc bdi thudng trong gidi han tir 5 (nam) 
trieu ddng din 50 (nam muoi) trieu ddng. Nhu 
vay, trong trudng hgp nguyen dan yeu cau bdi 
thudng d muc dudi nam trieu ddng thi viec 
xac dinh muc bdi thudng nhu the nao? Trong 
mdt tranh chap vl nhan hieu, bi don cd yeu c4u 
phan td budc nguyen don phai bdi thudng 01 
ddng danh du ma bi dan cho rang minh bj xam 
pham^^ Bugc bdi thudng thiet hai la mgt trong 
nhung bien phap dan su bao ve quyen sd him 

" Ban an s6 25/DSST ngay 26/8/2003 cua Toa an 
nhan dan thanh ph6 Ha Npi. 

^̂  Ban an s6 08/2016/KDTM-ST ngay 16/11/2016 
ciia Toa an nhan dan tinh Binh Duong. 
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tri tue, dl cao y chi ciia chu the quyen. Bien 
phap nay chi dugc ap dung khi co yeu cSu cua 
chu thi, ddng thdi tda an khi giai quyet ciing 
chi xem xet uong ph^m vi yeu cSu. N I U yeu 
c4u boi thudng tdn thit ve tmh than la dung va 
cd can cu chung minh ma chu the yeu cau miic 
bdi thudng thip hon nam trieu dong, can phai 
uu tien giai quylt theo yeu cau. Cach quy dinh 
cua Luat SHTT nam 2005 vl muc bdi thudng 
tdn that vl tinh thin khac so voi quy dinh cua 
Bg luat Dan sir nam 2015 trong do gidi han ca 
miic tdi da lln tdi thieu (Bd luat Dan su nam 
2015 chi gidi han miic tdi da). Theo tac gia, 
cin phai giai thich quy dinh nay theo hudng 
cd lgi cho ben bi thiet hai, tiic la gidi han nam 
trieu nhim han chi trudng hgp tda an in dinh 
miic bdi thudng qua thap, khdng dam bao bao 
ve quyln va lgi ich hgp phap ciia chu the bi 
thiet hai. Bdi le, thiet hai ve tinh than la khoan 
bdi thudng rat khd xac dinh chinh xac. 

2.4. Ldi la can cir xdc dinh muc boi thucmg 
Trong vu viec tren, khi Tda an can nhac 

miic bdi thudng da xem xet den ldi cua ben 
gay thiet hai va ben bi thiet hai. Luat SHTT 
nam 2005 khdng cd quy dinh ve yeu to ldi 
lam can cii xac dinh miic bdi thudng. Thdng 
tu lien tich sd' 02/2008/TTLT-TANDTC-
VKSNDTC-BVHTT&DL-BKH&CN-BTP 
ngay 03/4/2008 hucmg dan ap dung mgt so 
quy dinh ciia phap luat trong viec giai quyet 
cac tranh chap ve quyen sd huii tri tue tai Tda 
an nhan dan cd de cap gia trj cua ldi cua ben 
gay thiet hai khi xac dinh miic bdi thudng 
thong qua phuong thiic tda an an dinh theo 
dilm c khoan 1 Dilu 205 Luat SHTT nam 
2005. Tiic la trong trudiig hgp ben gay thiet 
hai vdi ldi cd y, vo y hoac Ididng cd ldi thi 
toa an cd the an dinh muc bdi thudng la khac 
nhau. Quy dinh nay da tdn tai trong phap luat 
sd huu tri me ciia nhieu qudc gia va dugc ap 
dung trong thuc tiln xet x\x cac tranh chip v l 
sd huu tri tue tai Viet Nam.^'' 

^* Ban an so 1549/2010/KDTM-STngay 27/9/2010 
ciia Toa an nhan dan thanh pho Ho Chi Minh: Yeu c^u 
b6i thucmg thiet hai ciia nguyen don chi dugc Toa an 
chip nhan mgt niia, mgt trong cac can cir do la "hanh 
vi xam pham ciia bi dem khong phai loi c6 y". 

Tuy nhien, trong vu viec nay, Toa an con 
su dung ca ldi cua ben bi thiet hai lam^^JJ 
cii xac dinh miic bdi thuong. Tda nhan dinh 
Cdng ty Anh Vuong khdng thuc hien kinh 
doanh, khai thac bg phim sau khi cd quyen 
su dung, do vay phai chiu mgt phan trach 
nhiem, cu thi khoan riln 135.000.000 ddng 
neu tren duac chia ddi va Phugng Tung chi 
phai boi thuong 67.500.000 ddng. Cdng ty 
Anh Vuong d iu tu nhan chuyen quyen su
dung quyln tac gia ddi vdi bd phim nham 
muc dich khai thac thuong mai, do vay vi |c 
khdng thuc hien kinh doanh bg phim din 
din khdng dat dugc doanh thu nhu mong 
mudn cd mdt phin Idi ciia nguyen don. Tda 
an da md rgng hon khi ap dung "ldi cua ben 
hi thiet hai" trd thanh mdt can cii de xac 
dinh miic bdi thuong. Quy dinh nay da cd 
trong Bd luat Dan sir nam 2015 va cac bd 
luat trudc day nhung chua hien dien trong 
Luat SHTT nam 2005 va van ban hudng 
din. Cu th i , khoan 2 Dilu 584 Bg lu^t Dan 
su nam 2015 quy dinh nguyen tac "new thiet 
hai phdt sinh hodn todn do loi cita bin bi 
thiet hai thi nguai gdy thiit hai khdng phdi 
chiu trdch nhiem boi thuong" va khoan 4 
Dieu 585: ''''Khi bin bi thiet hgi co loi trong 
viic gdy thiit hgi thi khong duac boi thuong 
phdn thiet hgi do loi cua minh gdy ra". Viec 
ap dung nhiing quy dinh ve trach nhiem bdi 
thuong thiet hai ngoai hgp dong noi chung 
va quy dinh ve ldi ndi rieng la phu hgp 
vdi each thiic ap dung luat dugc ghi nhan 
tai khoan 1 Di lu 5 Luat SHTT nam 2005: 
"Trong trudng hap cd nhimg vdn di ddn 
su lien quan den so hihi tri tue khdng duac 
quy dinh trong Ludt ndy thi dp dung quy 
dinh ctia Bo lugt Ddn su". Cd ve nhu trong 
huong xii ly Tda an da van dung khoan 4 
Dieu 585 khi xac dinhCdng ty Anh Vuong 
cd ldi trong viec gay thiet hai v l tai san va ca 
hdi kinh doanh cho chinh minh. Tuy nhien 
ndi dung ban an khdng d l cap viec ap dung 
Bd luat Dan su nam 2015 ma chi can cii vao 
quy dinh cua Luat SHTT nam 2005 Huong 
giai quyet nay ciia Tda la phii hgp nhung 
can neu them cac co sd phap ly d i t a n g tinh 
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thuylt phuc. Tdm lai, ban an dugc binh luan 
da neu len mgt sd van de phap ly lien quan 
din trach nhiem bdi thudng thiet hai do xam 
ph?m quyen sd hiiu tri tue, bao gdm can cii 
phat sinh trach nhiem, vin dl xac dinh thiet 
hai vat chat va miic bdi thudng tucmg ling. 
Phap luat sd hiru tri tue ndi rieng va cac ITnh 
vuc khac ndi chung khi dugc ap dung giai 
quylt cac tranh chap tren thuc te ludn cd 
nhung vudng mac nhat dinh, ddi hdi sir van 
dung chinh xac, linh hoat cua tda an. Ban an 
da CO nhung ddng gdp ndi bat nhu: xac dinh 
loi khong la can cii phat sinh trach nhiem 
bii thudng; each thiic tinh thiet hai do tdn 
that ve tai san, ca hgi kinh doanh; trudmg 
hgp loi cua ben bi thiet hai ciing dugc xem 
xet khi xac dinh miic bdi thudng. • 

Tai lî u tham khao 
[1] Do Van Dai (chu bien), Binh ludn khoa hoc 

nhirng diem moi cug BLDS 20J5, Nxb. Hong 
Diic, 2016 [trans: Do Van Dai (Ed), Commentary 
the new articles of Civil Code 20J5, Hong Due 
Press, 2016] 

[2] Do Van Dai, Lugt bdi thuong thiet hgi ngodi 
hgp dong Vi$t Nam - Tap 2, Nxb. H6ng Dire, 
2016 [trans; Do Van Dai, Law on compensation 
for damages m Vietnam - Judgments and 
commentaries, Hong Due Press, 2016]. 

[3] Frank H Easterhwok, Intellectual property is still 
properly, 13 Harv. J. L. & Pub. Pol'y 108, 1990 

[4] Nguyen H6 Bich Hing (chii bien), Sdch linh 
huong Lugt So hiru tri lue Viet Nam, Nxb. Hong 
Diic, 2016 [trans: Nguyen Ho Bich Hang (Ed), 
Vietnamese intellectual property law Casebook, 
Hong Due Press, 2016]. 

[5] Hoang The Lien (chii bien), Binh ludn khoa hoc 
Bg lugt Ddn su- nam 2005. Nxb. Chinh tri qu6c 
gia, tap 2, 2013 [trans: Hoang The Lien (Ed), 
Scientific commentary on Civil Code 2005, 
National Political Publishing House, Vol. 2, 
2013]. 

[6] Phan Thi Minh Ly, "Phan tich tac dpng ciia cac 
nhan to anh hucmg den boat dgng kinh doanh 
ciia cac doanh nghiep vira va nho a Thira Thien 
Hue", Tap chi Khoa hoc vd Cong nghe - Dai 
hpc Dd Ndng. s6 2, 2011 [trans: Phan Thi Minh 
Ly, "Analyzing the impact of factors affecting 
the business performance of small and medium 
enterprises in Thua Thien Hue", Journal of 
Science and Technology- Da Nang University, 

^ no. 2, 2011] 

41 

17] Dinh Thi Mai Phugng, Ve bdi thirang thiet 
hgi do hdnh vi trdi phdp ludt xdm pham quyin 
sd hihi cong nghiep theo phdp ludt Viet Nam, 
Nxb. Chinh tri qudc gia, 2009 [trans: Dinh 
Thi Mai Phuong, Compensation for damage 
caused by illegal acts of infringing upon 
industrial property rights under Vietnamese 
law. National Political Publishing House, 
2009] 

[8] Nguyen Xuan Quang, Le NSt va Nguyin H6 
Bich King, Lugt Ddn sy Viet Nam, Nxb. Dai 
hgc Qu6c gia TP. H6 Chi Minh, 2007 [trans : 
Nguyen Xuan Quang, Le Net and Nguyen Ho 
Bich Hang, Civil code of Vietnam. HCMC 
National University Press, 2007] 

[9] Russell L. Parr and Gordon v Smith, 
Intellectual Property - Valuation, exploitation 
and infringement damages, John Wiley 
&Sons, Inc., 2010 

[10] Duong Anh San - Nguyin Nggc Son, "Tac 
dong Ciia cac hinh thiic loi den viec xac dinh 
trach nhiem hgp dong nhin tit goc dp nguyen 
tac trung thiJc va thien chi", Top chi Khoa hoc 
phdp ly, s6 1, 2007 [trans. Duong Anh Son -
Nguyen Ngoc Son, "The impact of the fault 
on the determination of contract responsibility 
- the perspective of honesty and goodwill". 
Legal Sciences Journal, no. 1, 2007] 

[11] Phiing Tmng Tap, Boi thudng thiet hai ngodi 
hap dong ve tdi sdn, sice khoe. tinh mang, 
Nxb. Ha Ngi, 2009 [trans: Phung Trung Tap, 
Compensation for damage on property, health 
and life. Ha Noi Press, 2009] 

[12] Nguyen Nggc Xuan Thao, Ludt Sa hihi 
tri tue - An le. ly thuyet vd bdi tdp van dung, 
Nxb. D a i h p c q u 6 c g i a T p . H 6 Chi Mmh, 2013 
[trans: Nguyen Ngoc Xuan Thao, Intellectual 
property law - Case, theory and exercise, 
HCMC National University Press, 2013] 

[13] Trucmg Dai hgc Luat TP. Ho Chi Minh, Gido 
trinh Phdp lugt ve hap dong vd boi thudng 
thiet hgi ngodi hap dong, Nxb. Hong Diic, 
2017 [trans: Ho Chi Minh city University of 
Law, Law on contract and compensation for 
damages Textbook, Hong Due Press, 2017] 

[ 14] Nguyen Thanh Tii, "Mpt s6 van dS phap ly \h 
khai thac thucmg mai tai san tri tue trong cac 
doanh nghiep tai Viet Nam", Tap chi Khoa hoc 
phdp ly, s6 2, 2012 [trans: Nguyen Thanh Tu, 
"Some legal issues on commercial exploitation 
of intellectual property in Vietnamese 
enterpnses". Legal Sciences Journal, no. 2, 
2012] 


