
VI PHAM HOP DONG KHI CHl/A DEN T H 6 I HAN 
THl/C HIEN NGHiA v u THEO CONG tfOc VIEN 1980 

VE HOP DONG MUA BAN HANG HOA QUOC TE 
VA MOT SO DE XUAT CHO VIET NAM 

NGUYEN THI QUYNH YEN" 

Tom tat: Theo ly thuyit truyen thong, si/ ui pham hcfp dong xdy ra khi het thdi han diidc thoa 

thudn, mgt ben khong thi/c hien nghia vu cua minh. Tuy nhien, trong thUc tien hoat dong kinh doanh 

thuong mai, co nhQng triidng hdp dii chiia den thdi han thi/c hien hcfp dong, mot ben co cdn cd vd ctf 

sd de cho rdng ben kia se khdng thiic hiin nghia vu. Theo phdp luat cua mot so^niidc vd mgt sdvdn 

bdn ludt quo'c te, trUbng hop ndy diidc goi la Vi phg.m hdp dong khi chi£a den thdi han thiic hien 

nghia vu hay Vi phg.m hdp dong trudc thdi han (Anticipatory Breach), cho phep ben co nguy cd bi vi 

pham CO the dp dung nhiing bien phdp che'tdi ti/dng tU nhU nhiing che tdi dp dung ddi vdi vi pham 

hdp dong thUc te. Bdi viii se phdn tich guy dinh ve Vi phg.m trUdc thdi hg.n theo Cong Ifdc Vien 1980 

ve Hdp dong mua bdn hdng hod qudc teva dUa ra mgt so de xudt doi vdi Viet Nam. Bdi viet cdng ddt 

ra vdn de, Viet Nam co nen hay khong nen cong nhdn vd diiu chinh bo sung khdi niem ndy vdo phdp 

ludt hdp dong? 

TU khod: Vi pham hdp dong; vi pham hcfp dong trUdc thdi han; Cong Ifdc Vien 1980. 

Abstract: Theoretically, breach of contract occurs if a party fails to perform within the time frame 

specified in the contract. In fact, breach can occur before the end of the contract, when a party has 

evidence that the other party will not perform the agreement. International laws coined the term 

anticipatory breach to this type of breach. In case of anticipatory breach, the damaged party has the 

same right as in ordinary breach. This article discussed the CISG's regulations of anticipatory breach 

and suggestions to Vietnam in adopting this concept into contract law. 
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1. Dat van de trien khdng ngufng, hinh thiic cung nhii 

Vi pham hdp dong la dieu khd tranh tinh chat cua vi pham hdp dong ciing ngay 

khdi trong thUc tign kinh doanh thUdng cang da dang va vUdt ra khdi gidi han eua 

mai phiic tap va nhieu rui ro. Theo ly ly thuyet vi pham hpp dong truyen thd'ng. 

thuyet chung, vi pham hdp ddng xay ra Va mdt hinh thiic vi pham khac phat sinh, 

khi het thdi han thoa thuan, mot trong hai da dUdc cong nhan va dieu chinh bdi nhieu 

ben khdng thuc hien, hoac thiic hien he thd'ng phap luat tren the' gidi va ca 

khdng diing, khdng day dii nghia vu cua trong nhQng dieu Mdc qud'e te, vi du nhil 

minh theo hdp dong. Tuy nhien, do thiic 

tien kinh doanh ludn van ddng va phat r̂ Gî ĵ g^g^ Truing Dai hoc Ngoai thudng Ha Noi. 
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Cdng U"dc Vien 1980 ve hpp ddng mua ban 

hang hoa qud'e te' (CISG), dd la 'Vi pham 

hdp dong khi chita den thdi han thiic hien 

nghia vu", hay gpi tit hkng t h u a t ngii "Vi 

pham hdp ddng trUdc thdi han". Loai vi 

pham nay den nay van ehiia dupc de cap 

nhieu trong khoa hpe phap ly Viet Nam va 

do dd edn thieu cac quy dinh phap luat 

tuong ting; tuy nhien, sau khi Viet Nam 

trd thanh t hanh vien ciia CISG va CISG 

bS,t dau cd hieu liic d Viet Nam vao thang 

1 nam 2017, hpc thuyet Vi pham trifde 

thdi h a n cd nhieu kha nang ap dung tai 

Vidt Nam n§'u cae doanh nghiep Viet Nam 

giao ket hpp dong vdi mdt qudc gia t hanh 

vien Cdng Udc hoac ca ha i ben thd'ng nha't 

lUa chpn luat ap dung cho hdp ddng la 

CISG. Viec hieu biet va nSm rd loai vi 

pham nay dd'i vdi cac doanh nghiep Viet 

Nam la dieu can thie't, bdi tii duy cua hp 

se khdng t r anh khdi viec bi bd bude trong 

ly thuyet vi pham hpp ddng t ruyen thd'ng. 

Do do, trong thdi gian g i n day, viec 

nghien ciiu nhflng v^n de phap ly lien 

quan de'n Vi pham trudc thdi han d Viet 

Nam da ba t dau dupc khdi xUdng khdng 

chi nham tong ke't ly luan ma cdn giiip 

thiic day cac doanh nghiep Viet Nam chii 

ddng hdn trong viec giao ke't va thUc hien 

hdp dong vdi cac dd'i tac nudc ngoai'^'. Bai 

viet se phan tich quy dinh Vi pham trUdc 

thdi han theo Dieu 72 Cdng Udc Vien, tii 

dd dUa ra mdt sd de xuat nham hoan thien 

phap luat hpp ddng cua Viet Nam. 

2. Khai n i e m va nguon goe cua h o c 

t h u y e t Vi p h a m hcfp dong t n i d c th&i h a n 

Vi pham hpp ddng cd the xay ra trong 

hai t rudng hpp. Trudng hpp thdng thudng 

ma chiing ta hay gap la vi pham thuc te 

(actual breach), tUe la khi da het thdi han 

thUc hien hdp ddng, mdt ben khdng thUc 
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hidn diing nghia vu cua minh, chang ha^i 

n h u khdng giao hang , khdng t h a n h toan, 

hoac giao hang khdng diing cha't lupng..-

P h a p luat hpp ddng cua eac nUdc hau h e t 

deu cdng n h a n va dieu chinh gid'ng n h a u 

dd'i vdi loai vi p h a m nay. Ben canh dd, ed 

nhi ing trUdng hpp m a sau khi hdp ddng 

dupc giao ke't, ne'u cd mdt tuyen bd' rd r a n g 

tdf phia mdt ben hoac cd cd sd xac dang de 

xac dinh mpt ben se khdng thiic hien hoae 

khdng the thiic hien nghia vu; th i phap 

luat cua mdt sd' qud'e gia va van b a n phap 

ly qudc te' cho phep ben kia tuyen bo' huy 

hpp ddng va ddi bdi thi tdng thiet ha i ngay 

ea khi ehUa de'n thdi h a n thiic h ien nghia 

vu. Day chinh la quy d inh ciia t huye t Vi 

pham hdp ddng trUdc thdi h a n . 

Thuyet Vi p h a m hdp ddng trUdc kh i dd'n 

thdi han thiic hien nghia vu b a t ngudn d 

Anh vao the ky 19 tii vu an noi tie'ng 

Hochster u. De La Tour'^'. Cd the tdm t a t 

vu an n h u sau: Theo hpp dong dUdc ky ket 

giUa hai ben vao t h a n g 4 n a m 1852, 

Hochster (Nguyen don) se la hUdng d^n 

vien du lich cho chuyen du dieh chau Au 

keo dai ba t h a n g cua De La Tour (Bi ddn) 

bat dau tii ngay mdng 1 t h a n g 6. Tuy 

nhien, vao ngay 11/5 Bi don da vie't thU 

giii Nguyen ddn thdng bao rling hp da 

thay dd'i y dinh va khdng can de'n dieh vu 

nay nUa. Bi ddn cung tU chd'i t r a eho 

Nguyen ddn ba t ky khoan lUdng nao nhU 

da thoa thuan . Nguyen ddn da khdi kien 

ddi bdi thudng thiet ha i do ben Bi ddn vi 

"•' JS^Dudng Anh San, Ca sd ly ludn v6 thUc tiin cua 
ui?c diiu chink bdng phdp luat doi vdi vi pham kdo 
dong khi chUa dm thdi han thUc him nghia vu Tan 
chi Nha nudc va phap luat, so 4(216) 20lfi nVi ^l 
Xem tail http://thuvienso, bvu,edu vn^hitL , 
TVDHBRVT/10372/2/OOOOOOCVv225S0420nfin\^r^ (truy cap ngay 15/2/2019) ^^ubOSi.pdf 

'•" Hochster v De La Tour. 118 Eng.Ren QOO , ^ 
Bench, 1853). ^' ^^ (Queen's 
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pham hdp ddng, tuy nhien Bi ddn eho rang 
hdp ddng khdng the bi eoi la vi pham trUdc 
thdi han thiic hien nghia vu, tiic la ngay 
1/6. Theo lap luan cua Bi ddn, Nguyen ddn 
cd nghia vu phai sin sang thiie hien hpp 
dong cho den het thdi han thiic hien nghia 
vu, va sau thdi diem dd anh ta mdi cd the 
khdi kien ddi yeu cau bdi thudng do sU vi 
pham hdp ddng eua ben kia. Toa an bac bd 
quan diem nay, cho rang khdng cd li do gi 
ma ben Nguyen don phai chd dpi vai tuan 
eho dS'n het thdi ban thiic hien nghia vu 
mdi dupc phep cham diit hdp dong. Tham 
phan Lord Campbell dUa ra ke't Iuan rang 
khi mdt ben tuyen bd' trUde thdi han thiie 
hien nghia vu rSng anh ta se khdng thUe 
hi§n nghia vu cua minh thi ben kia cd the 
ngay lap tiic cham diit hpp ddng va ddi boi 
thudng thiet hai. 

Phan quyet trong vu an Hochster gay ra 
nhi^u tranh eai. Nhiing tranh cai nay hau 
nhu xoay quanh hau qua phap ly cua hpc 
thuyet Vi pham trUdc thdi han, cho phep 
ben ed nguy ed hi vi pham dupc huy hdp 
dong va ddi yeu eau boi thudng thiet hai 
neu cd. Dau tien, mot so' y kie'n cho rang 
hpc thuyet nay thie'u sii logic, khdng the cd 
sU vi pham nghia vu khi thdi han thiic 
hien nghia vu edn chUa de'n va vi pham 
trUde thdi han khdng phai la vi pham xay 
ra tren thiic te^ '̂. Nhiing hpc gia phan dd'i 
hpe thuyet nay eho rang viec ap dung nd 
se khdng cdng bang dd'i vdi ben bi suy 
doan se vi pham nghia vu, bude anh ta 
phai chiu trach nhiem eho nhiing nghia vu 
ma anh ta chUa bupc phai thiic hien'^'. 
Ben eanh dd, mot y kien khae cung cho 
rang viec cho phep ben cd nguy cd bi vi 
pham huy hdp ddng va yeu cau bdi thudng 
thiet hai trUdc thdi han thiic hien nghia 
vu se khie'n cho viec tinh toan thiet hai trd 

nen khd khan, vi viec nay yeu cau Toa an 
phai Ude tinh khoan thiet hai ma phia 
nguyen don phai ganh chiu*̂ '̂. Mac dii cd 
nhflng y kie'n trai chieu dUdc dUa ra dd'i 
vdi phan quyet trong vu an Hochster, 
nhUng phan quyet nay da trd thanh an le 
ap dung cho cac vu an cd tinh chat tUdng 
tu ve sau d Anh, anh hudng de'n ca phap 
luat cua My va eac nUdc theo he thd'ng 
thdng luat. Ban dau, phap luat Anh, My 
ehi ap dung hpc thuyet nay trong trudng 
hpp mot ben tuyen bd' khdng thiic hien 
nghia vu va cha'm diit hdp dong khi ehUa 
de'n thdi han thiie hien nghia vu. Tuy 
nhien, thiic tien phap ly ngay cang phrtc 
tap, ed nhieu trUdng hpp ma trUdc khi den 
thdi han thiic hien nghia vu, mac dii mdt 
ben khdng tuyen bd' rd, nhUng ben cdn lai 
ed du ed sd de suy doan ve viec ben kia se 
khdng thiic hien nghia vu, thi hpc thuyet 
Vi pham hpp ddng trUde thdi ban ciing 
dUdc ap dung. 

Trai ngUdc vdi eac nude theo he thd'ng 
luat Anh, My, d cac nUdc theo he thd'ng 
luat dan luat, nhU Phap, DUc... thi viec 
cdng nhan va ap dung thuyet Vi pham 
trUdc thdi ban kha han che. Vi du nhU Bd 
luat Dan sii Phap nam 1804 quy dinh rd: 
mdt ben khdng the yeu cau ben kia thiic 
hien nghia vu cd ky ban khi chUa de'n ky 
han dd'̂ '. NhU vay, ed the hieu rang mpt 

'•" David W. Robertson, The Doctrine of Anticipatory 
Breach of Contract, 20 La L, Rev. (1959). Xem tai: 
https ;//digitalcommons. 
law,lsu.edu/lalrev/vol20/iss 1/20 (truy c&p ngay 
15/2/2019) 
'•*' David W Robertson, The Doctrine of Anticipatory 
Breach of Contract, 20 La. L. Rev. (1959), Xem tai: 
https://digitalcommons.law. 
lsu,eduAalrev/vol20/issl/20 (truy cSp ngay 15/2/2019) 
'•'"'' David W Robertson, The Doctrine of Anticipatory 
Breach of Contract, 20 La. L. Rev. (1959). Xem tai: 
https://digitalcommons,law. 
Isu.edu/lalrev/vol20/issl/20 (truy cap ngay 15/2/2019) 
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ben khdng cd quyen huy hop ddng khi 
chUa de'n thdi han thiie hien nghia vu, ke 
ca viec suy doan ve sU vi pham nghia vu 
cua ben edn lai la cd can eU. Tuy nhien, lai 
cd y kie'n lai cho rang mdt so' nUdc dan luat 
cdng nhan loai vi pham nay mdt each gian 
tie'p, mac du khdng quy dinh triic tiep 
trong van ban luat t hanh van nhUng mdt 
sd' quy pham phap luat lai quy dinh kha 
gid'ng vdi thuyet Vi pham trUdc thdi han'^. 
O Phap, quy dinh g^n nha't vdi khai niem 
Vi pham trUde thdi ban ed the t im tha'y la 
ehe tai khi hpp ddng khdng dupc thiic hien 
(exceptio non adimpleti contractus) cho 
phep mdt ben tii chd'i thUc hien nghia vu 
eua minh cho de'n khi ben kia thiic hien 
dupc nghia vu tUOng Ung'^'. Hay d DUc, 
phap luat khdng quy dinh ve khai niem Vi 
pham trUdc thdi han nhUng loai vi pham 
nay kha gid'ng vdi hanh vi "Chu dpng vi 
pham" (Positive Foerderungsverletzung) 

dupc dieu ehinh bdi phap luat nUdc nay'''*. 

3. Vi p h a m trU6c thdi h a n t h e o quy 
dinh cua Cong Udc V i e n 1980 

Cdng Udc Vien 1980 ve Hpp ddng mua 
ban hang hoa qud'e te quy dinh triic tie'p 
ve Vi pham trUdc thdi han ta i Dieu 71 va 
72. Hai die'u nay quy dinh cu the nhU sau: 

Dieu 71(1) CISG quy dinh: Mot ben co 

quyin tam ngitng thiic hien nghia vu neu, 

sau thdi diem giao kit hdp dong, co ddu hieu 

ro rdng rdng (i) ben kia se khong thUc hien 

mot phdn quan trong nghia vu cua hg do 

hau qud cua viec mdt khd ndng thUc hien 

hop dong hodc mdt tin nhiem cua ben kia; 

hoac (ii) hdnh vi cua ben kia trong viec 

chudn bi thj/c hien hoac thUc hien hop dong. 

Dieu 72(1) CISG quy dinh: Ne'u trUdc 

ngdy quy dinh cho viec thUc hien hcfp ddng 

md thdy hien nhien rdng mgt ben se gdy ra 

mgt vi pham ccf bdn den hop dong, ben kia 

Q ] NHAN LUC KHOA HOC XA HOI 

CO quyen tuyen bo'huy hOp dong. 

Cd nhiing diem khac n h a u nha t dinh 

giiia Dieu 71 va Dieu 72 CISG: 

Thii nhdt, triidng hop dp dung. Dieu 72 

chi ap dung t rong trUdng hpp ma trUdc 

thdi han thiic hien hdp dong, mot ben cd 

can eU rd r ang de biet dupc ben cdn lai se 

vi pham hpp ddng, tiic la vi p h a m dUdc xac 

dinh khi ca ha i ben de'u chUa ba t d^u thiic 

hien nghia vu. Trong kh i dd, Dieu 71 ap 

dung dd'i vdi ca vi p h a m hpp ddng khi chUa 

den thdi h a n thUc hien nghia vu va ea vi 

pham eua mot ben ma ben cdn lai cd can 

cU de suy doan dupc sau kh i ha i ben da 

thiic hien mdt p h a n nghia vu ciia minh 

theo hpp ddng. 

Tha hai, miic do *^ro rdng" cua viec vi 

pham hcfp dong se xdy ra trong tUcfng lai. 

Can danh gia sU "ro rang" t rong cac cum 

tii it becomes apparent t rong Dieu 71 va ii 

is clear t rong Dieu 72 t rong van b a n gd'c 

cua Cdng Udc. Nhieu y kien cho r a n g Dieu 

72 yeu cau mUc dp ro r a n g cao hdn so vdi 

Dieu 71, sd di vi h a u qua phap ly quy dinh 

theo Dieu 72 nang ne hdn, dd la che ta i 

huy hdp ddng; t rong khi dd che t a i dd'i vdi 

vi pham trUdc thdi h a n theo Dieu 71 chi la 

mpt bien phap t a m thdi eho phep ha i ben 

van tid'p tue thiic hien hpp ddng sau kh i 

eac ben cd sU dam bao ve viec thi ic h i en 

ngh ia vu ciia minh*^"'. Su rd r a n g dupe 

*' ELDS Phap nam 1804, Dig'u 1186. 
'" Tatsiana Sehazniova, Prospective Nan-Performance or 
Anticipatory Breach of Contract (Companson of the 
Belarusmn Approach to CISG Apphcation and Foreign 
Ugal Experience), 24 J.L, & Com, 111, 2004. 
'̂ ' Peter Schlechtriem, Uniform Sales Law: The UN-
Conuention on Contracts for the International Sale of 
Goods, Manz, Vienna, 1986. Xem tai' 
https://www.cisg.law.pace edu 
/cisg/bibho/schlechtnem html (truv f5„ 
16/2/2019) -P '^S^y 

"' Konrad Zweigert & Hein Kotz, IntrodarH , 
Comparative Law, S'^ ed., 199B. °'^'^^tion to 
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de cap d Dieu 71 va 72 khdng dUde 
hudng dan mpt each eu the, tuy nhien cd 
the tham khao mdt so' phan quye't cua 
toa an de danh gia miic dp rd rang nay. 
Chang han, trong vu an Shoes case nam 
1992, toa an Diic tuyen bd' rftng, de 
tuyen bd' huy hpp ddng theo Dieu 72 
CISG, miic dp rd rang cua viec vi pham 
se xay ra phai rat eao nhUng ko nhat 
thie't phai cd mpt sU rd rang tuyet doi*-̂ -̂ '. 
Hdn niia, dudng nhU y do eua eac nha 
soan thao CISG ciing khdng yeu cau 
phai cd mdt sU rd rang tuyet dd'i ve viee 
mpt ben se vi pham hpp ddng khi dUa ra 
quy dinh tai Khoan 2, Dieu 72 rang, 
mac du cd co sd xac dang de eho rang 
mdt ben se vi pham nghia vu nhUng ben 
cd y dinh tuyen bd' huy hdp ddng phai 
gxii thdng bao cho ben kia mpt each hdp 
ly de eho phep ho cung ea'p nhiing dam 
bao rang hp se thiic hien nghia vu cua 
minh. Them vao do, Khoan 3 Dieu nay 
lai quy dinh neu ben kia da tuyen bd 
rang hp se khdng thiic hien nghia vu 
eua minh trUdc thdi han thiic hien nghia 
vu thi ben bi vi pham ed quyen buy hpp 
ddng; ngay ca khi tuyen bd' huy hdp 
ddng cua mpt ben chUa chac da la mdt 
sii chae chan tuyet dd'i vi van ed kha 
nang anh ta se thay doi y dinh va quay 
lai thiic hien nghia vu trUdc khi de'n 
thdi han thiic hien nghia vu. Mot vi du 
dien hinh ve sU rd rang dd'i vdi vi pham 
trUde thdi han ciia mpt ben la khi mpt 
ben tuyen bd' rang anh ta se khdng thiic 
hien nghia vu, gid'ng nhU trong vu an 
Hochster d Anh. Hoac trong mpt ddng 
mua ban hang dac dinh, trUdc thdi han 
giao hang da thoa thuan, ben ban da 
ban Id hang cuo'i cung dang le phai giao 
cho ngUdi mua cho mdt ben thii ba. Khi 

khong cdn hang de giao eho ben mua thi 
viec vi pham nghia vu ciia ben ban la rd 
rang. Vi pham trUdc han ciing dUdc coi 
nhu la chae chSn trong trudng hdp khi 
mdt ben dang ben bd viie pha san va 
viec suy doan anh ta khdng the thiic 
hien nghia vu thanh toan la hoan toan 
cd cd sd. 

Thii ba, mUc do ciia vi pham. Dieu 71 
ap dung khi mdt ben khdng thiie hien mpt 
phan quan trpng nghia vu eua minh, trong 
khi Dieu 72 yeu e^u eao hdn ve miic dp 
cua vi pham - vi pham trUdc thdi han ma 
mdt ben se gay ra phai la vi pham co ban. 
Dieu 71 khdng cd hudng dan cu the ve tieu 
chi xac dinh phan quan trpng nghia vu bi 
vi pham. Thuc tien xet xik ehi ra mpt sd' 
trudng hpp cu the ma mdt ben dUdc coi la 
khdng thiie hien mdt phan quan trpng 
nghia vu cua minh nhU ngudi ban tii chd'i 
giao mdt sd' mat hang nha't dinh, ngudi 
ban giao hang khdng phii hdp vdi hdp 
ddng trong hpp dong giao hang tiing phan, 
ngUdi mua khdng thanh toan diing thdi 
han, ngUdi mua khdng md bao lanh ngan 
hang...'^^* TUdng tU, Dieu 72 CISG cung 
khdng chi rd each xae dinh vi pham cd ban 
dd'i vdi loai vi pham trUdc thdi han, do vay, 
cd the ap dung chung dieu kien de xae 
dinh vi pham cd ban trong ca trUdng hdp 

'"" Sieg Eiselen, Remarks on the manner in which the 
UNIDROIT Principles of International Commercial 
Contracts may be used to interpret or supplement 
Articles 71 and 72 of the CISG, 2002. Xem tai: 
http: // cisgw3.law.pace.edu / cisg / principles / uni71,7 
2.html (truy cap ngay 15/2/2019). 
' " ' Germany 30 September 1992 District Court Berlin 
{Shoes case), 99 O 123/92. Xera t'i: 
http'//cisgw3.1aw pace.edu/eases/920930gl.htinl. (truy 
cap ngay 15/2/2019). 
*'̂ ' UNCITRAL, Digest of Case Law on the United 
Nations Convention on Contracts for the International 
Sale of Goods, 2012, pp332-333. Xem tai: 
https://www.uncitral.org/pdf/english/clout/CISG-
digest-2012-e.pdf ( t ruy cap ngay 16/2/2019). 
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vi pham thUc te va vi pham trudc thdi h a n 
thiic hien ngbia vu. Theo dd, vi p h a m cd 
ban dupc quy dinh tai Dieu 25 ciia Cdng 
Udc nay dd'i vdi vi pham thuc te nhU sau: 
"Vi pham hcfp dong cua mgt ben dUOc xem 

Id vi pham ccf bdn ne'u no gdy thiet hgi cho 

ben kia ddng ke den miic ldm cho ben kia 

khong dat diCOc nhiing gi md hg co quyin 

mong doi theo hcfp dong, trii triidng hdp 

ben vi phg,m khong the tien liiu vd mot 

ngiidi binh thiidng trong ciing hodn cdnh 

cUng khong the tien lieu hau qud do". Theo 
thiic t i l n xet xii, vi pham trudc thdi ban 
dupc xem xet la vi pham cd ban theo dieu 
72 CISG trong mdt so' vu viec cu the nhU: 
ngudi mua khdng md thU t in dung nhU da 
thoa thuan, ngUdi ban khdng dam bao 
giao hang diing thdi ban da thoa thuan; 
ngudi ban cd' t inh khdng giao hang...''^* 
Tuy nhien, trong mdt so' trudng hdp vi 
pham trUdc cua mdt ben lai khdng dUdc 
coi la vi pham cd ban nhU ngudi ban 
ngiing giao hang nhung ddng y tiep tuc 
dam phan, ngUdi mua khdng t ra tien mot 
lan khi hdp ddng quy dinh t hanh toan 
theo nhieu ddt'̂ "*. 

Tha tu, nghia vu thong bdo. Dieu 72(3) 
yeu eau "Ne'u cd dii thdi gian, ben cd y 
dinh tuyen bd' huy hdp dong phai giii mot 
thdng bao eho ben kia mdt each hdp ly de 
cho hp cung ea'p nhUng dam bao day du 
rang hp se thiic hien hdp ddng", trong khi 
dd Dieu 71(3) yeu eau ben ngiing thiic 
hien hdp dong "phai thdng bao ngay cho 
ben kia". Ne'u viec khdng thdng bao kip 
thdi se khie'n ben cd nghia vu thdng bao 
khdng dupc stf dung quyen tam ngiing 
thuc hien hpp ddng va bdi thudng thiet ha i 
cho ben cdn lai*^ '̂. 

Thic nam, che tdi dp dung cho vi pham 
trUdc thdi han. Dieu 71 cho phep ben ed 
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nguy cd bi vi p h a m t a m ngiing thiic hien 

hdp dong, n h u vay, hdp ddng van cd t he 

tie'p tuc dupe thiic h ien sau kh i ben cdn 

lai eung cap dUde nhiJng dam bao day du 

cho viec thiie h ien ngh ia vu cua ho; t rong 

kh i do Dieu 72 eho phep ben bi vi p h a m 

ap dung che t a i b u y hdp ddng dd'i vdi Vi 

p h a m trUdc thdi h a n . Trong nhutng 

trUdng hpp nha't d inh, mdt ben cd t he liia 

chpn ap dung Dieu 71 hoae Dieu 72 de 

thiic hien bien p h a p che t a i m a a n h t a 

mong mud'n. Chang ban , trUdc thdi b a n 

thUc hien hdp ddng, ed da'u h ieu cho thay 

mpt ben se vi p h a m hdp ddng, ben cdn lai 

van muon t iep tuc thiic h ien hdp ddng va 

chd dpi t im each khac phuc van de th i hp 

se chpn ap dung Dieu 71 t h a y vi Dieu 72 

mac du hp h o a n toan cd quyen b u y hpp 

ddng theo Dieu 72 CISG. 

Tom lai, Cdng Udc Vien 1980 thiia 

n h a n va dUa ra quy dinh cu t he dd'i vdi Vi 

pham trUdc thdi b a n . Cdng Ude nay dUa ra 

hai t rudng hpp vi p h a m la 'Vi p h a m mot 

p h a n quan t rpng nghia vu va "Vi p h a m cp 

ban". Neu ed da'u h ieu rd r a n g cho thay 

mpt ben se vi p h a m mpt p h a n quan t rpng 

nghia vu, thi ben cdn lai cd quyen t a m 

ngiing thiic hien hdp ddng sau kh i da gi£i 

thdng bao ngay lap tUc ve viec dd eho ben 

vi pham; hdp ddng se dupc tie'p tuc thiic 

hien sau khi mdt dam bao thUc h ien hdp 

ddng dupc ben nay dUa ra . Ben canh dd, 

CISG cung quy dinh ne'u ed da'u h ieu hien 

'•̂ ' UNCITRAL, 2012 Digest of Case Law on the Model 
Law on International Commercial Arbitration Xem 

T . i?''^7,T'''"^!-°'^''''^'^^^^^h/'^loutMAL-
digest-2012-e.pdf. ( t ruy cap ngay 16/2/201 q̂  
"« UNCITRAL Digests 6,7 on CISG Art 72 ih d 
"'^'Mercedeh Azeredo da Silveira, Aftiirinn',. ^ r> 
under the United Nakonl r ^ ^'"^'^ 
on Contracts for the International Sale „ . ^"""^^"^^o" 
Xem tai http://cisgw3.law.pace edu/ \ ? f " 
azeredo.html (truy c^p ngay 16/2/2019) ^^^S'°iblio/ 
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nhien vl viec mdt vi pham cd ban se xay 
ra trUde thdi han thUe hien nghia vu, thi 
ben cd nguy cd bi vi pham cd quyen tuyen 
bd' huy hpp ddng, ne'u cd du thdi gid phai 
giii thong bao cho ben kia. Nhu vay, tuy 
vao tUng trudng hdp, vao miic dp eua vi 
pham se xay ra ma chiing ta se xac dinh 
ap dung che tai nao khi ed Vi pham trUdc 
thdi ban. 

4. Mot so de xuat cho Viet Nam 
Tren thuc te ndi chung, viec xem xet 

va nhan dinh mot vi pham chac chan se 
xay ra trong tUdng lai la mpt viec kha 
md hd. Chiing ta khd cd the biet dUpc 
chac chan trUde thdi ban thiic hien nghia 
vu, mdt ben se vi pham nghia vu ciia 
minh hay khdng trii khi anh ta tuyen bd' 
rd rang, va ke ca khi da tuyen bd' anh ta 
ciing cd the se thay doi y dinh trUdc thdi 
ban thiie hien hdp ddng. Do vay, phap 
luat eua mpt sd'nUdc, dac biet la cac nude 
theo he thd'ng dan luat, ehi edng nhan va 
dieu chinh loai vi pham hdp dong thiic 
te, la vi pham ma khi het thdi ban thiie 
hien nghia vu, mdt ben khdng thiic hien 
diing va ddy dii nghia vu cua minh. Cd 
the tha'y eho de'n hien tai, khai niem vi 
pham hdp dong khi chUa den thdi ban 
thiic hien nghia vu van la mdt khoang 
trd'ng bd ngd trong cac van ban luat Viet 
Nam. Chiing ta khdng the tim tha'y mpt 
quy dinh eu the va hoan chinh nao ve 
loai vi pham nay trong Bp luat Dan sU 
nam 2015 va Luat ThUdng mai nam 
2005. Tuy nhien, Dieu 411, Bp luat Dan 
sii nam 2015 cd quy dinh kha gid'ng vdi 
thuyet Vi phara trUdc thdi ban va quy 
dinh tai Dieu 71 CISG: Ben phdi thiic 
hien nghia vu triidc co quyen tam ngiing 
thitc hien nghia vu, ne'u khd ndng thiic 
hien nghia vu cua ben kia dd bi gidm sut 

nghiem trgng den miic khong the thiic 
hien dUdc nghia vu nhii dd cam ket. 

Nhu vay, viec biet dUdc ben kia khdng 
cdn kha nang thiie hien nghia vu eua 
minh cd the rdi vao thdi diem trUdc hoac 
sau khi de'n thdi ban thiie nghia vu (sau 
khi cac ben da thiic hien dupe mdt phan 
nghia vu). Them vao dd, theo Dieu 411, 
mpt ben cd the tam ngiing thUc hien nghia 
vu ciia minh neu cd nguy cd ben cdn lai se 
khdng thiie hien diing hpp ddng do khd 
ndng thiic hien nghia vu cua ben kia da bi 
gidm sut nghiem trgng. Tuy nhien, thiic 
tien cho thay cd ra't nhieu nguy cd khdng 
thiic hien diing hpp ddng ma khdng lien 
quan de'n kha nang thUe hien nghia cua 
mdt ben ma do chinh mong mud'n chii 
quan cua hp, chang han mdt ben tuyen bd' 
rd rang se khdng thiic hien nghia vu trong 
khi anh ta van cdn kha nang thiic hien 
nghia vu. Hon niia, Dieu 411, Bd luat Dan 
sU nam 2015 chi cho ben bi hai ap dung 
che' tai hoan thiic hien hpp dong khi ed vi 
pham trUde thdi han ehii khdng cd quyen 
huy hpp ddng, nhUng trong nhieu trUdng 
hdp, viec hoan thiie hien hpp ddng khdng 
mang lai edng bang eung nhU ldi ieh kinh 
te ehinh dang ma ben bi vi pham dang le 
dupc hUdng. Vi du trong tranh chap gifla 
cdng ty san xua't bao bi (ben ban) va cdng 
ty Ha Thanh (ben mua) ve hdp ddng mua 
ban gia'y Kraft lam vd bao xi mang*^ '̂. Hai 
ben ky hdp ddng mua ban vao ngay 
28/08/2003 va ky them Phu luc hdp dong 
vao ngay 15/4/2004 trong dd cd thoa thuan 
"thdi gian giao hang trong vdng 2 thang ke 
tii ngay 15/04/2004". De thuc hien nghia vu 
giao hang, ben ban da nhap ve 310,712 ta'n 

<î ' GS.TS, D6 Van Dai, Ludt hop dong Viet Nam: Bdn 
dn vd binh ludn bdn dn, Nxb Chinh tri quo'c gia, 
2009, tr.605-619 
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gia'y Kraft. Tuy nhien, sau dd ben mua giii 
cdng van thdng bao khdng the tieu thu het 
so' gia'y dd trong thdi ban hdp ddng. Do eho 
rang ben mua khdng the thiie hien diing 
nghia vu eiia minh, ben ban da ky hdp 
ddng vdi mdt ben thU ba de ban lai Id gia'y 
ma ben an da ky hpp ddng ban eho ben 
mua. Ben mua sau dd da nop ddn khdi kien 
yeu cau ben ban t ra lai so'tien dat cpe. Toa 
an cho rang ben ban da vi pham Phu luc 
hdp ddng, do ben ban da ban lai sd' hang do 
cho ben thU ba khi chua bet thdi han thiie 
hien hpp ddng. Viec can cii vao cdng van 
thdng bao khdng the tieu t hu het so' lupng 
gia'y tii phia ngUdi mua de bien minh eho 
hanh vi vi pham eua minh la khdng ed ed 
sd. Theo tac gia Dd Van Dai, phan quyet 
ciia toa an tuy phu hpp phap luat nhUng 
khdng thuyet phuc, khdng cdng bang doi 
vdi ben vi pham. Viec khdng cho phep mpt 
ben buy hay cha'm diit hpp ddng trUde thdi 
ban thiic hien ngbia vu trong khi biet chac 
ben kia se khdng thUe hien hdp ddng la 
dieu khdng hdp ly*^ .̂ 

Tom lai, theo quan diem eiia tac gia, 
viec cdng nhari Vi pham trude thdi ban va 
quy dinh ro ve loai vi pham nay trong 
phap luat hpp ddng Viet Nam la dieu can 
thiet, vi nhiing \i do sau day: 

Thii nhdt, thiic t i l n cho tha'y eac 
trUdng hpp vi pham hpp ddng trUde thdi 
h a n d i ln ra kha pho bie'n. Vi du trong cac 
t r a n h cha'p ve hpp dong mua ban hang 
hoa, hpp ddng mua ban nha da't.,. Sau 
khi hai ben ky ke't hpp ddng mua ban nha 
va trUdc thdi han giao nha, do nhan tha'y 
gia ea nha da't t ren thi t rudng dang cd 
da'u hieu t ang manh, ngUdi ban nha 
tuyen bd' khdng ban nha nUa. Hay sau 
khi giao ket hpp ddng mua ban hang hoa 
va trUdc thdi ban thanh toan, ngudi ban 
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cd du ed sd de cho r a n g ngUdi mua khong 
cd dii n a n g lUe ta i chinh de thiic hien 
nghia vu t h a n h toan . . . Trong nhi ing 
trUdng hpp dd th i ro r a n g viec duy t n 
thiic hien hdp ddng dd la dieu ma ben cd 
nguy CO bi vi p h a m khdng mong mudn, do 
vdfa ma't thdi gian chd dpi, chi ph i cd hpi 
va cac thiet ha i p h a t s inh tU viec chd dpi 
cho den kh i thdi h a n thuc hien ngh ia vu 
ke't thiie mdi huy hdp ddng. 

ThU hai, ne'u ap dung theo ly t huye t vi 
p h a m hdp ddng hien h a n h cua Viet Nam, 
t rong t rudng hdp da cd can cii xac dang de 
cho r ang mpt ben se khdng thiic hien hoae 
khdng ed kha n a n g thiic hien ngh ia vu ciia 
minh, neu ben edn lai khdng ed b a t ky 
h a n h vi nao de khac phuc t inh the ma thu 
ddng chd den khi he t thdi b a n thiie hi$n 
nghia vu mdi tuyen bd' buy hdp ddng va 
yeu cau boi thudng thidt ha i thi viec nay 
dudng n h u m a u t h u a n nguyen tac thien 
chi trong viec thiic h ien nghia vu theo 
phap luat hdp ddng Viet Nam. Tuy nhien, 
ke ea khi dua hpe thuyet Vi p h a m trUdc 
thdi han vao dieu chinh t rong Bp lua t Dan 
sii, Lua t ThUdng mai hay ba't cii van ban 
luat chuyen n g a n h nao khac, de dam bao 
nguyen tac th ien chi t rong thiie hien hpp 
ddng, nen quy dinh nghia vu b a n ehe thi$t 
hai dd'i ben cd nguy cd bi vi pham. Boi ed 
nhUng trudng hpp m a chi phi n g a n chan 
va ban ehe thiet ha i nhd hdn th ie t ha i raa 
ben cd nguy cd bi vi p h a m phai g a n h chiu, 
trong trudng bpp do, hp nen t im each de 
ngan chan va b a n che thi§t ha i hdn la 
ngay lap tUc tuyen bd' buy hdp ddng t ren 
Cd sd chac chan Yi su vi pham nghia vu 
trudc thdi han ciia ben cdn lai. 

"J' GS.TS. D6 Van Dai (2009), Ludt Hcfn A-- , ^ - . 
Nam: Bdn dn ud binh luan bdn dn, N S Cu^^^f-
quoc gia, tr.605-619. Chinh t n 
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Ben canh do, viec quy dinh ve Vi pham 
trUdc thdi han eua cua mpt ben phai cd 
can eii va ed sd xac dang, va dd phai la 
nguy ed vi pham ed ban. Mpt suy doan md 
hd ve mdt vi pham nghia vu trong tUdng 
lai hay sU chac chan ve mot vi pham nghia 
vu se xay ra nhiing vi pham do chi la vi 
pham thti ye'u thi ben cd nguy ed bi vi 
pham se khdng dUdc phep tuyen bd' buy 
hdp ddng trUdc thdi ban. Bdi, che tai buy 
bpp ddng ehl dUdc ap dung khi cd sii vi 
pham cd ban nghia vu hdp ddng. 

Hdn the niia, sU dieu chinh triic tie'p 
ciia Cdng Ude Vien doi vdi Vi pham trUdc 
thdi ban ciing da 'Taat den xanh" cho viec 
cdng nhan va dUa loai vi pham nay vao 
phap luat hdp ddng Viet Nam de triic tie'p 
dieu chinh. La rapt dieu Udc qudc te dupc 
ap dung rpng rai vdi hdn 80 qudc gia 
thanh vien, Cdng Udc Vien dUpc xem la 
sU ke't hdp hai hoa giiia he thd'ng phap 
luat Anh My va he thd'ng chau Au luc dia 
trong linh vUc mua ban hang hoa. Vdi 
viee ky ke't tham gia Cdng Udc Vien va 
khdng bao lUu Dieu 72, Viet Nam da chap 
nhan Uu tien ap dung cac quy dinh cua 
Cdng Udc nay ve Vi pham trUdc thdi ban 
dd'i vdi nhflng hpp ddng mua ban hang 
hoa quo'c te ma luat ap dung eho hdp 
ddng la Cdng Udc Vien 1980. Do dd, viee 
ddng nha't eac quy dinh ciia Cdng Udc 
Vien ndi ehung va Di§'u 72 ndi rieng vdi 
cac quy dinh cua phap luat hdp ddng Viet 
Nam la dieu can thie't. 
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