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SAN PHAM CO KHUYET TAT VA CO SG XAC PINH
SAN PHAM CO KHUYET TAT THEO PHAP LUAT
CUA MOT SO QUOC GIA TREN THE GIGI

NGUYEN TIEN HUNG

Tém tét: Trong phdp ludt vé trach nhiém sin phém cia cde quét gia trén thé gidi, nhét la cde

quét gia Gp dung nguyén tde trach nhiém nghiém ngdt, viée xdc dinh sén phém c6 khuyét tit hay
khong la vén dé c6 ¥ nghia ddc biét quan trong, boi lé day chinh la cd so ddu tién d€ xem xét, giai
quyél LGt cd ede vdn dé lién quan dén trach nhiém sdn phdm. Bai viét sé gop phdn lam ré mét s6 vén
dé vé sdn pham c6 khuyél LGt va co s xde dinh sdn pham c6 khuyét Lt theo phdp lug! cia mét s6’québe

gia trén thé gioi.
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Abstract: Many countries apply strict control of responsibility to product. ldentification of

defective products is the first step to clarifying responsibility to product. This article discussed the

identification of defective product as stated in the laws of some countries.
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1. Khai niém san pham c6 khuyét tat

San phdm dugc con ngusi sit dung dé
théa man cac nhu cdu vat chét va tinh
thdn cia minh. Do d6, dé bdo vé ngudi
tiéu dimg (NTD), Nha nude da thuc hién
nhiéu bién phéap can thiép vao hoat déng
san xudt, kinh doanh ctia doanh nghiép
nhim ddm bdo sy an toan cha cac san
pham duge dua vao luu théng. Tuy nhién,
do nhiéu nguyén nhén nén thuc t& trén
thi trudng vAn tén tai cac san phim
khong dam bao an toan, cé kha ning gy
thigt hai cho NTD trong quéa trinh s
dung, cac san pham nay thudng dugc goi
la san phdm c6 khuyét tat (defective
product).

Theo nghia thong thudng, “Khuyét tat
12 thiéu sét khé slta, von ¢6 trén san pham
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ngay sau khi ché tao, gia cong xong hodc
la tat b&ro sinh, di tat™". Nhu vay, dudi
giac dd chung, khuyét tat duge hidu la cac
thigu s6t ctia san phim xuat hién do c6 163
ky thuit trong qua trinh sdn xuat, ché
bign, gia céng; cac khuydt tat nay da tén
tai trén san pham tit truéc khi duge dua
vao Iuu théng.

Vé phudng dién phap ly, duéi giac dé
trach nhiém san pham (TNSP), khi luan
gidi v& khai niém san phdm c¢6 khuyét
tat, hién c6 nhidu quan diém khac nhau.
Cu thé:
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SAN PHAM CO KHUYET TAT VA CO SO XAC DINH..

T¥ dién phap Iy Black’s Law dinh
nghia: “San phdm c6 khuyét tat 1a sin
phim giy ra nguy hiém mét cach b4t hgp
ly trong diéu kién sit dung thong thuong,
khéng dap ing duge yéu cdu ma ngudi st
dung mong doi, khéng phd hgp véi tiéu
chuan thist k& ban diu hodc co 16 k¥
thuat trong thiét k&, san xudt san
phdm™®. Theo d6, mét san phim bi coi la
¢6 khuyét tat ndu thude vao mot trong cac
trudng hop: (i) Gay ra nguy hiém mét cach
bat hdp 1y trong diéu kién sit dung théng
thudng; (ii) Khong dap dng duge yéu ciu
ma ngudi sit dung mong doi; (i) Kbong
phit hop véi tiéu chuan thiét k& ban dau;
(iv) C6 16i ky thuat trong thidt k& hoac
trong qua trinh san xuit san phim. Co
thé thay theo dinh nghia nay, pham vi sdn
ph&m bi coi 1a c6 khuyét tat rit rong, dac
biét 1a trudng hgp san phdm “khéng dap
ting dugc yéu ciu ma ngudi st dung mong
dgi”. Day cang la trusng hap rat khé dé ¢6
thé xac dinh trén thyc t& néu phap luat
khéng quy dinh cac cin cit, tiéu chi cu thé.

Theo Tu dién Thust ngit phap luat
Phap - Viét thi: “San pham c6 khuyét tat
14 déng san khong bao dam su an toan ma
ngudi ta c6 thé tréng dgi mét cach chinh
dang’®. O day, khai niém san phim c6
khuyét tat duge nghién ctu, tiép can ti
khia canh dédm béo sy an toan cho ngusi
st dung. Mot san phdm 1a déng san néu
khong dam bao dudc su an toan nhu mong
dgi chinh dang cia ngudi sit dung cé thé bi
coi 1a san phdm c6 khuyét tat. Khai niém
nay vé co ban tuong déng véi quy dinh tai
Diéu 6 Chi thi 85/374/EEC v& TNSP cia
Lién minh chau Au (EU): “San phim c6
khuyét tat 12 san phim khéng diam bao
duge sy an toan nhu mong chg chia ngusi
c6 quyén”™. Tuy nhién, khi danh gia vé
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khai niém nay, ciing ¢6 ¥ kién cho ring:
“Trén thuc t& viéc xac dinh khuyét tat chia
san ph&m theo céc quy dinh cta Chi thi
con gip nhidu khé khin nhu: (i) Khong ¢6
mét tiéu chuin cu thé nao dé xac dinh
dugc muc dd khéng an toan nhu nhing
ngudi lién quan mong doi; (ii) Thoi han aé
nha san xuat chiu trach nhiém déi véi san
ph&m cta minh Ia 10 nam ké tit ngay san

phim dugc luu théng ngoai thi trudng
(Diédu 11). Théi han nay dugec ap dung

chung véi tat ca cc loai san phim, tuy
nhién, mdi san pham cé tinh nang, thdi
han st dung va 46 bén khac nhau. Vi vay,
néu quy dinh chung cho tit ca cac sin
pham thi khéng bao ddm duge su cin
bing lgi ich gita nha san xuit va NTD;
(iii) Nghia vu chiing minh san pham c6
khuydt tat thugc vé ngudi bi thiét hai,
nhung nhiing tiéu chi xac dinh san phdm
c6 khuyét tat con chua théng nhat gida
cac nude thanh vién nén viéc ching minh
rit kho khan, kha niang thing kién cha
cac nguyén don cdn han ch&™®.

Khac véi phap luat vé& TNSP cia Hoa
Ky va EU, Diéu 2-1, Luat Trach nhiém
san phdm nam 1988 cta Na Uy khong st
dung thuat ngit “San pham c6 khuyét tat”
ma thay thé bing “San phim thiéu an
toan” (Safety deficiency product), nhung
dua ra dinh nghia vé cd ban gidng nhu Chi

® Bryan A. Garner Editor in Chief (2004), BlackTs
Law Dictionary (8th Edition), P.3819.

@ Nha phap Juat Vigt - Phap (2009), T dién Thuée
ngit phap lugt Phdp-Viét, Nxb. Tit dién Bich khoa, Ha
Néy, Tr.709

™ “Counci} Directive 85/374/EEC of 25 July 1985 on
the approximation of the laws. regulations and
administeative  provisions of the Member States
concerning liabity for defective prodycts”, Official
Journal of The European Comunitres, (No L 210/29),

“ Lé Héng Hanh (2013), Ché dink trdch nhign o
phém trong phdp lugt Vist Nam, Nxb Chanpe 1 S0
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thi 85/374/EEC cha EU, cu thé “San
ph&m thi€u an toan la san phdm khéng
dam bio mic d6 an toan mot cach hgp 1y
nhu mong dgi cda ngudi sit dung hodc
cong ching”®,

& Hoa Ky, Bs phép dién phién ban hai
vé boi thudng thiét hai (BTTH) ngoai hgp
ddng do Vién Luat Hoa Ky bién soan nim
1965 khéng c¢6 quy dinh vé cac dang
khuyét tat cha san phdm. Tuy nhién, dén
B6 phap dién phién bén ba v& BTTH ngoai
hgp ddng: TNSP nim 19989, da c6 sy
phén biét ba dang khuyét tat cha san
phdm va sau d6 né da trdé thanh cach phan
loai phé bién trong ché& dinh phap luat vé
TNSP cta nhidu quéc gia. Nhu vay, khéac
véi phap luat v& TNSP clhia Cong dong
chau Au, phép luat Hoa Ky da c6 sy phan
biét cac dang khuyét tat cha san phiam.
Mot san pham bi coi 12 ¢6 khuyét tat khi
tai thoi diém ban hoidc phan phéi, né c6
mot khuyét tat do san xudt ho#c do thiét
k& hosic do khéng c6 céc hudng din, canh
béo diy du cho NTD, cu thé:

(a) C6 khuyét tat do sdn xudt khi san
phém bi sai léch so véi thigt k& dy dinh
clia né mic dit moi sy cin than ¢6 thé da
duge thyc hién trong qua trinh chuén bj
va tiép thi san phdm;

(b) C6 khuyét tat do thiét k& khi nhitng
rli ro ton hai c6 thé thdy trudc do sin
phdm gay ra c¢6 thé giam hosc tranh duge
bang viée chon lya mét thiét k& thay thé
hgp 1y clia ngudi ban hodc nha phan phéi
khac hosc ngusi ddu tién trong chubi phan
phéi thudng mai va sy thiéu sét clia thiét
ké& duge Iya chon 1am cho san phdm khéng
an toan mdt cach hop ly;

(¢) C6 khuyét tat do huéng din hosc
canh bao khi nhiing rdi ro t5n hai ¢6 thé
thay trudc do sdn phim gy ra c6 thé giam
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hosic tranh bing viée cung cip nhiing
huéng dan hogc canh bao hgp 1y cha ngudi
ban ho#ic nha phén phéi khéc hoic ngusi
dau tién trong chudi thuong mai phan
phéi va su thidu s6t cia cac huéng din
hojc canh bao Jam cho san phdm khéng
an toan mot cach hgp ly.

Luat Trach nhiém san ph&m Nhat Ban
nim 1994 khéng dua ra dinh nghia vé
“San phdm c6 khuyét tat” nhung tai Diéu
2 ¢6 gidi thfch nhu thé nao la “Khuyét
tat”. Theo d6, “Khuyét tat nghia 1a su
thigu an toan khi san phdm duge cung c&p
trong diéu kién théng thudng, c¢é tinh dén
tinh ch&t ty nhién chia san phim, cach
thitc st dung san phdm c6 thé dy doén,
thoi diém nha san xuét... giao sdn phdm
va chc trudng hgp khac lién quan dén sdn
phdm”®. Trong khi dé, Luat Trach nhiém
san phdm Han Quéc nam 2000 (sta déi,
b8 sung nam 2013) lai dinh nghia bing
cach ligt ké cAc dang khuyét tat clia san
phédm: “Khuyét tat cda san phdm bao gém
khuyét tat vé sdn xuat, thist k& hoac chi
din hodc sy thi€u an toan théng thuong
dudge mong chd ti san phdm”1%. Cé thé
thdy, theo phap luat Nhat Ban, Han Quéc
thi san pham c6 khuyét tat duge hidu la
cAc san phdm khong dam bao an toan cho
ngudi st dyng trong diéu kién st dung
théng thudng, do nhitng han ché& trong qua
trinh thiét ké& sin xuit san phim hodc
canh bao, chi ddn NTD khi st dung san
phdm..., tham chi, “sy thiéu an toan
thong thudng dugc mong chd tU san

® Act No. 104 of 23 December 1988 relating to Product
Luability in Norway.

™ America Law I[nstitute (1965), Restatement of The
Law Second, Torts.

® America Law Institute (1998), Restatement of The
Law Third, Torts. Products Liability.

© The Product Liability Act (Act No.85, 1994) of Japan.
A% The Product Liability Act of Korea (2000, 2013).
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Tu dién phap ly Black’s Law dinh
nghia: “San pham c6 khuy8t tat la san
phim gay ra nguy hiém mot cach bat hgp
1y trong didu kién sit dung théng thuong,
khéng dap tng dude yéu ciu ma ngudi su
dung mong dgi, khong phu hgp vdi tiéu
chuidn thiét k& ban diu hogc c6 161 k¥
thuat trong thiét k& san xuit san
ph&am™®. Theo d6, mdt san pham bi coi la
¢6 khuy&t tat néu thudc vao mot trong cac
trudng hop: (i) Gay ra nguy hiém mét cach
bat hgp 1y trong diéu kién st dung thong
thudng; (i) Khéng dap ung dugc yéu cdu
ma ngudi su dung mong dgi; (ii)) Khéng
phi hgp véi tiéu chudn thist ké ban dau;
(iv) Co6 16i ky thuat trong thigt k& ho#c
trong qua trinh sin xuat san phiam. C6
thé thay theo dinh nghia nay, pham vi san
pham bj coi 12 ¢6 khuyét tat rit rong, dac
biét 1a trudng hgp san pham “khéng dap
ung duge yéu cAu mi ngudi sit dung mong
dgi”. Day cing 12 trudng hgp rit khoé dé co
thé xac dinh trén thyc t& néu phap luat
khéng quy dinh cac cin ci, tiéu chi cu thé.

Theo Tu dién Thuat ngid phap luat
Phap - Viét thi: “San pham c6 khuyét tat
1a dong san khéng bao dam su an toan ma
nguodi ta c6 thé trong doi mét cach chinh
dang™®. O day, khai niém san phim c6
khuyét tat duge nghién ciu, tiép can tir
khia canh dam bao sy an toan cho ngudi
st dung. Mét san phim la déng sin néu
khéng dam béo duge sy an toan nhu mong
dai chinh déng cha ngusi st dung c6 thé bi
coi 1a san phdm c6 khuyét tat. Khai niém
nay vé cd ban tuong déng véi quy dinh tai
Diéu 6 Chi thj 85/374/EEC vé TNSP cua
Lién minh chau Au (EU): “San pham c6
khuyét tat 13 san pham khéng dam bao
duge sy an toan nhu mong chd cla ngudi
¢6 quyén™™®. Tuy nhién, khi danh gia vé
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khai niém nay, ciing ¢6 ¥ kién cho réng:
“Trén thuc t& viée xac dinh khuyét tat cia
san phdm theo cac quy dinh cia Chi thi
cén gap nhiéu khé khan nhu: (i) Khong ¢6
mét tidu chudn cu thé nao dé xac dinh
duge mic dd khéng an toan nhu nhﬁng
ngudi lién quan mong doi; (it) Thai han dé
nha san xu#t chiu trach nhidm déi v6i san
ph&m ctia minh 12 10 nam ké tir ngay san
phdm dugc luu théng ngoai thi truong
(Diéu 11). Thadi han nay dugc ap dung
chung véi tat ca cac loai san phiam, tuy
nhién, méi sdn phim c6 tinh ning, thoi
han st dung va d6 bén khac nhau. Vi vay,
néu quy dinh chung cho tit ci cac san
pham thi khéng bdo dam dugc sy cén
bing lgi fch gita nha san xuit va NTD;
(iii) Nghia vu chdng minh san phim c6
khuyét tat thuéc vé ngudi bi thiét hai,
nhung nhitng tiéu chi xac dinh san phim
c6 khuyét tat con chua théng nhéat gitta
cac nudc thanh vién nén viéc chiing minh
rat khé khin, kha nang théng kién cta
clc nguyén ddn con han ch&”®.

Khac véi phap luat vé TNSP cha Hoa
Ky va EU, Diéu 2-1, Luat Trach nhiém
sén phdm nam 1988 ctia Na Uy khéng sit
dung thuat ngit “San pham c¢6 khuyét tat”
ma thay th& bing “San phidm thifu an
toan” (Safety deficiency product), nhung
dua ra dinh nghia vé co ban giéng nhu Chi

® Bryan A. Garner Editor in Chief (2004), Black(is
@aw Dictionary (8th Edition), P 3819.

 Nba phap luat Vigt - Phap (2009), T dich Thugt
ngit phap lugt Phap-Vigt, Nxb. Tit dién Bach khoa, Ha
Noi, Tr.709.

 “Counci} Directive 85/374/EEC of 25 July 1985 on
the approximation of the laws, regulations and
administrative provisions of the Member States
concerning liabihity for defective products”, Offictal
.{oumnl of The European Comunuties, (No 1, 210/29);

“ L& Héng Hanh (2013), Ché dinh tréch nhiém sg
pham tronyt php lugt Viét Nam, Nxb. Chingy ¢ oo
gia - Sy that, Ha Nai, Tr.121. tquee
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thi 85/374/EEC cta EU, cu thé& “Sin
phdm thidu an toan la san phiam khéng
dam bio mic d6 an toan mot cach hgp ly
nhu mong d¢i cia ngudi su dung hoac
¢dng ching”®.

& Hoa Ky, Bo phap dién phién ban hai
vé bdi thudng thiét hai (BTTH) ngodi hgp
dong do Vién Luat Hoa Ky bién soan nim
1965 khong c6 quy dinh vé cac dang
khuyét tat cda san phdm. Tuy nhién, dén
Bo phap dién phién ban ba vé BTTH ngoai
hop dong: TNSP nam 1998®, da c6 su
phan biét ba dang khuyét tat cia san
ph&m va sau d6 né da trd thanh cach phan
loai phé bién trong ch& dinh phap luat vé
TNSP ctia nhiéu quéc gia. Nhu vay, khac
véi phap luat vé TNSP cha Cong déng
chau Au, phéap luat Hoa Ky da c6 sy phan
bidt cac dang khuy8t tat cba sin pham.
Mot san pham bi coi 12 ¢6 khuyé&t tat khi
tai thoi diém ban hosc phan phéi, né co
mdt khuyét tat do san xuit hodc do thiét
k& hosc do khéng c6 cac hudng dén, cdnh
b4o ddy di cho NTD, cu thé:

(a) Cé6 khuyét tat do san xuat khi sin
phdm bi sai léch so véi thiét k& du dinh
clia né mac du moi sy cin than c6 thé da
duge thyc hién trong qué trinh chudn bi
va tiép thj sin pham;

(b) Cé khuyét tat do thiét k& khi nhiing
rii ro ton hai cé thé thiy trudée do san
phim gay ra c6 thé giam hosc tranh dugc
bing viéc chon lua mét thiét k& thay thé
hgp 1y ciia ngudi ban hodc nha phan phéi
khac hodc ngudi ddu tién trong chudi phan
phéi thuong mai va su thiéu sét coa thiét
k& dugc Iya chon lam cho san pham khéng
an toan mt cach hop ly;

(c) C6 khuyét tat do hudng din hozc
canh bao khi nhing riii ro tén hai ¢6 thé
thay trude do san phﬁ"m gy ra ¢o thé g‘iém
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hofic tranh bing viéc cung cip nhing
hudng dan ho#c canh bao hgp 1y ctia ngudi
ban hoic nha phan phdi khéc hodc ngusi
déu tién trong chudi thuong mai phan
phdi va sy thidu sét cha cae hudng din
hoic canh bao 1am cho san phim khéng
an toan moét cach hgp ly.

Luat Trach nhiém san phdm Nhat Ban
nam 1994 khéng dua ra dinh nghia vé
“S&n pham c6 khuyét tat” nhung tai Didu
2 ¢6 gidi thich nhu thé nao la “Khuyét
tat”. Theo d6, “Khuyét tat nghia la sy
thi€u an toan khi sdn pham duge cung cap
trong didu kién théng thudng, c6 tinh dén
tinh chat ty nhién cha san phdm, cich
thic st dung san phdm c6 thé du doan,
thoi diém nha san xuét... giao san phim
va cac truong hgp khac lién quan dén san
pham”®. Trong khi d6, Luat Trach nhiém
san phdm Han Quéc nim 2000 (stta déi,
bé sung nim 2013) lai dinh nghia bing
cach liét ké cac dang khuyé&t tat cla san
pham: “Khuyét tat ctia san phAm bao gém
khuyét tat vé& san xudt, thidt k& hoac chi
dan hosc su thidu an todn théng thudng
duge mong chd ti san phdm™?. C6 thé
thdy, theo phap luat Nhat Ban, Han Quéc
thi san phim c6 khuyét tat duge hiéu la
céc san pham khéng dam bao an toan cho
ngudi st dung trong didu kién st dung
théng thudng, do nhiing han ché trong qua
trinh thiét k& san xudt san ph&m hoac
canh bao, chi din NTD khi s dung san
pham..., tham chi, “su thiéu an toan
théng thudong dugc mong chd ti san

© Act No. 104 of 23 December 1988 relating to Product
Liability in Norway.

™ America Law Institute (1965), Restatement of The
Law Second, Torts.

® America Law Institute (1998), Restatement of The
Law Third, Torts: Products Liability.

® The Product Liability Act (Act No.85, 1994) of Japan.
0% The Product Liability Act of Korea (2000, 2013)
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SAN PHAM CO KHUYET TAT VA CO S XAC DINH...

thuat trong thiét k& rat phong phd, da
dang, thudng bao gom nhiing loai sau:

- Khuyét tat do thiét k& cha san phdm
1am cho cac nguy co vén gén lién véi tinh
nang st dung cla san phdm trd thanh
mé&i nguy hiém va gay tén hai cho ngudi
st dung. Vi du nhu truong hop mot
ngudi da bi béng ca mit, ¢6 va lung cha
minh khi s& dung ndi 4p suat chi vi sdn
phdm ma ngudi dé dang sit dung cé
khuy8t tat “Néi c6 thé md ra duge khi né
chua giam 4p”. Do khong biét didu nay
nén khi md ndi ra, ngudi st dung da bj
thitc &n dang sbi trong ndi bin vao ngusi
gay béng.

- Khuy#t tat do trong thiét k& clia san
pham khéng c6 cac bs phan dam bao an
toan cho ngudi st dung. Vi du nhu cac loai
may méc ¢ tinh nguy hiém nhu may cit
8, may théi tuyét, thiét bi cong nghiép...
da khong thiét ké cac bd phan dam bdo an
toan cho ngudi sit dung nhut ¢6 thé tu dong
ngit dién va dé phéng git cho tay ngudi
sl dung tranh khéi cac ving nguy hiém
cha thiét bi...

- Khuyét tat do thiét k& va khuyét tat
tiém 4n cda cac thiét bi y t&. Thuc t& cho
thaly, mot s6 thiét bi y t& da c6 nhiing tac
déng khong xac dinh dude dén co thé con
ngudi va né chi duge biét d&n sau khi cac
thiét bi nay duge phép dua vao luu théng,
stt dung. Khi mét thiét bi y t& c6 khuy8t
tat da gy thém thuong tich, bénh tat cho
ngudi st dung, cAn phai phau thuat thém
hogic lam nguoi do chét thi nha san xuat
thiét bi c6 trach nhiém phai béi thudng. Vi
du nhu trong thai gian gan day, mét thist
bi thay khdp héng da gay ra nhing chan
thudng mdi cho bénh nhén, tham chi lam
cho ngusi bénh it kha nang van déng.

Nha san xuat sau dé da phai thu héi thiét
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bi va BTTH cho nhiing ngui b thuong tich
do thiét b gay ra®®. }

Thit hai, khuyét tgt do sén xudl
(manufactoring defect).

Loai khuy&t tat nay xuat hién trong
giai doan sin xuit khi nha san xudt
khéng tuan theo ding thist k& du kién
hoac cac quy chuén, tiéu chuin da dé ra,
nhu trong qua trinh san xust da st dung
nhiing nguyén vat ligu, cac b phan hgp
thanh khéng ddm bao tigu chuin, khéng
tudn thu cac thong sd ky thuat cla thiét
ké&... Tham chi, ¢6 y kién cho ring: “Mat
khuyét tat do san xudt tén tai néu sin
phdm khac vdi thist k& dy kién mgc do
moi bién phap c6 thé da duge thuc hién
trong qua trinh chudn bi va tiép thi san
phim, ngay ca khi viéc kiém soat chat
lugng cha nha san xu#t 1a t6t nhat trén
thé gigi ma san phdm vin khac so véi
thiét k& thi ciing c6 nghia la ¢6 khuyét tat
do sin xudt. N6i cach khac, san pham
duge san xuit khac véi du dinh cia nha
san xuft. Néu sy khac biét nay gay thiét
hai thi nha san xuat phai chiu trach
nhiém”0®,

Khuyét tat do thiét k& va khuyét tat do
sdn xuft 1a cac khuyét tat phat sinh do
hoat ddng thiét k& hoidc san xudt da tao ra
cho sén pham nhiing “déc tinh” nguy hiém
dGi vi ngudi sit dung. Cac khuyét tat nay
tn tai trong san pham tir trude khi san
phém dude dua vao luu théng.

Thiz ba, khuyét tét do khéng cénh bdo
(warrant defect), hwong dén (instruction
defect) hodc cdnh bdo, hudng ddn khong
-

% Charles B. Roberts (2018), “Virginia Co
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NGUYEN TIEN HUNG

ddy di nhitng nguy hiém c6 thé xdy ra
trong qud trinh st dung sén phém.

Ngoai khuyét tat do thiét k& va khuyét
tat do san xuit, mét tidu chi khac ciing
duge phap luat cha nhidu quéc gia si
dung dé danh gia san pham c6 khuyét tat
hay khéng, d6 12 sy canh bao, hudng din
hgp 1y vé cac dac tinh nguy hiém tiém &n
clia san phdm trong qua trinh si dung.
D&i véi nhitng san pham chiwa dung cac
nguy cd gdy mat an toan khi sit dung, néu
khong dugc canh bao, huéng dan hoic
canh bao, hudng dan khong ddy du thi
san phdm c6 thé gy thiét hai cho ngudi
st dung. VI vay, phap luat vé TNSP cia
nhiéu quéc gia ciing coi viéc khdng canh
bao, huéng din hoac canh bao, huéng din
khong ddy ¢t mot cAch hgp ly nhing van
dé nguy hiém c6 thé xdy ra trong qua
trinh st dung 1a mot dang khuyét tat cia
san pham. Loai khuyét tat nay thudng
xudt hién trong giai doan chao ban san
phdm. Khi d6, nha san xut, nha phin
ph&i hogc truc tiép 1a nha ban hang da
khéng canh bao, huéng dan ddy dd cho
NTD vé nhiing nguy hiém c6 thé phat
sinh khi st dung san phdm, nhu trong vu
viée sau:

“Ngay 12/7/2018, bdi thAm doan trong
mét phién toa & bang Missouri da quyét
dinh phat Cong ty Johnson & Johnson 4,14
ty USD va yéu cAu Cong ty phai boi thudng
550 triéu USD cho cac nguyén don - nhiing
ngudi da cao budc Cong ty khong canh bao
ho vé nguy cd giy ung thu cha cic san
pham phéan bét co thé va phén bt em bé
¢6 chita Tale (mét loai chat vé mat héa
hoc tuong tu nhu Amiang - mét chit da
dugc biét 1a gay ung thu). C6 22 phu nit
da céo budc ring Amiang trong cic sin
phdm phén bot ciia Cong ty la nguyén
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nhén 1dm cho ho bi ung thu budng tring,
trong dé6 c6 06 ngudi da chét. Theo luat su
cha cac nguyén ddn, Cong ty phai danh
d&u cac sin pham ndy bing nhiing nhin
canh bao”07,

Vu kién trén chi 1A mét trong hang
nghin vy kién & Hoa Ky céo budc Céng ty
Johnson & Johnson khéng canh bao NTD
vé nguy cd ung thu tit bt Tale trong cac
san phdm cla minh. “Chtng t6i hy vong
ban &4n nay sé thu hit duge sy quan tim
cia nhling ngudi ding diu Céng ty
Johnson & Johnson va s& khuyén du ho
théng bao tét hon cho cong déng y t& va
cdng ching v& méi lién hé gifla Amiing,
Talc va ung thu budng triing - Mgt luat su
cia nguyén don cho bigt"'®,

Viée canh bao chc nguy hiém c6 kha
ning xay ra trong qua trinh tiéu ding san
pham c¢6 thé dugde thuc hién bing nhidu
hinh thitc, nhung phai thé hién duge
nhitng y&u t6 khong an toan tiém &n trong
san pham dé né khéng gay ra cac thiét hai
v6 1y cho NTD khi dudc st dung theo cach
thiic va trong nhiing diéu kién théng
thudng. Cé ¥ kién cho ring mét canh bao
day dt phai canh bao NTD ho#c ngudi sit
dung san phdm vé “muc dd nghiém trong
clia méi nguy hiém (mtc dé nguy hiém va
khd ning xay ra su cd); néu rd tinh chat,
hau qua cla méi nguy hiém va hudng dén
cach tranh nguy hiém”"®. Vi du nhu thuge
Paracetamol ¢6 thé duge canh bao ring
“Udng rugu quéa nhiéu va dai ngay c6 thé
lam tang nguy cd doc tinh trén gan cla

U7 Tiffany Hsu (2018), “Johnson & Johnson Told to
Pay $4.7 Billion in Baby Powder Lawsuit’, The New
York Times, (July 12, 2018).

(8 “Johnson & Johnson ordered to pay $4.7bn to 22
women over talc products linked to ovarian cancer”,
The Telegraph. (13 July 2018).
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SAN PHAM CO KHUYET TAT VA CO SG XAC DINH...

véi san pham d6. Ching han nhu hé
théng truyén tai dién. xing dau, axit,
déc duge..., nhing sian phdm nay ban
than n6é von da an chita sy nguy hiém,
tuy nhién céng nang, tinh hitu ich cua
né con 16n hon nhiéu so véi su nguy
hiém @6; hay nhu trong qua trinh phat
trién cta nhan loai, san phdm ra ddi
sau lubn dugc hoan thién dya trén nén
tang cta cac san pham trude, vi thé mot
san phim cung khong bi coi la c6
khuyét tat khi c6 mot san phdm khac
hoan thién hdn duge dua vao luu théng
trén thi trudng.
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