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Tom tat: 
Nham dam bao hieu qua cong tac dau tranh, phong chong cac vi 
pham hanh chinh trong linh vuc y te, xij phat vi pham hanh chinh 
duoc xem la mot giai phap hiru hieu. Do do, ben canh viec ap dung 
cac hinh thirc xir phat de ran de ca nhan, to chiic thuc hien vi pham 
hanh chinh, phap luat con ap dung cac bien phap nhat djnh nham 
khac phuc hau qua do vi pham hanh chinh gay ra. Tuy nhien hien 
nay, cac quy djnh ciia phap luat ve bien phap khac phuc hiiu qua 
trong xijr phat vi pham hanh chinh trong linh vuc y te van con co 
mpt so ban che, bat cSp can phai duac tiep tue hoan thien. 

Abstract 

To ensure the effective performance of and the prevention of the 
fights against administrative violations m the field of health, the 
administrative sanction is seen as a viable solution. Therefore, in 
addition to the application of sanctioning forms to deter individuals 
and organizations fi^om committing administrative violations, the 
law also applies certain measures to overcome the consequences 
of administrative violations. However, the provisions of 
the applicable law on remedial measures in sanctioning the 
administrative violations in the health sector still appear a number 
of shortcomings and inadequacies, which need to be reviewed for 
further improvements. 

1. Khai quat ve bien phap khac phuc hau 
qua diroc ap dung trong xu phat vi pham 
hanh chinh trong ITnh vyc y te 

Vi pham hanh chinh (VPHC) ngoai 
viec xam pham trat ty quan ly nha nude cdn 
gay ra nhiing hau qua nhat dinh ddn Ipi ich 
cua Nha nude, quydn va Ipi ich hgp phap 
cua ca nhan, td chuc. Do do, ben canh viec 
ap dung cac hinh thuc xir phat de ran de ca 

nhan, td chuc thyc hidn VPHC, phap luat 
cdn ap dung cac bien phap nhat dinh nham 
khic phuc hau qua do VPHC gay ra. Dieu 
nay phii hop vdi nguyen tac cua viec xu 
phat VPHC dupc quy dinh tai didm a khoan 
1 Didu 3 Luat Xir ly VPHC nam 2012 (Luat 
XLVPHC) la "mpi VPHC phai dupe phat 
hien, ngan chan kip thdi va phai bi xir ly 
nghiem minh, mpi hau qud do VPHC gay 
raphdi duac khac phuc theo diing quy dinh 
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ciia phap luat'". 
Bien phap khac phuc bau qua dupc 

hidu la bmh thuc cudng che do Nha nude 
tidn hanh, budc ngudi co banh vi VPHC phai 
thyc hien nhOng nghia vy phap ly nhdt djnh 
nham ban che hoac khdi phyc lai tinh trang 
ban dau do VPHC gay ra. Bien phap nay 
cd cac dac didm co ban sau: (i) la mot hinh 
thiic cudng chd hanh chinh; (ii) do chii thd 
CO tham quydn ap dung; (iii) dupc ap dung 
nham muc dich han chd hoac khdi phuc lai 
tinh trang ban dSu do VPHC gay ra; (iv) ap 
dung theo thii tue hanh chfnh-. 

Doi vdi xir phat VPHC trong ITnh vyc 
y td, Didu 3 Nghi dinh sd 176/2013/ND-CP 
ngay 14/11/2013 ciia Chinh phu quy dinh, 
VPHC trong ITnh vuc y te ngoai vide b; ap 
dung cac hinh thuc xir phat con eo thd bi ap 
dung cac bidn phap khac phuc hau qua sau: 

- Bidn phap khac phuc hau qua dupc 
quy dinh tai cac diem a, c, d, d, e, g, h va i 
khoan 1 Didu 28 cua Luat XLVPHC; 

- Buoc td chirc thyc hien cac bidn 
phap tay ue, khir khuan chat thai, quan ao, 
dd dimg, mdi trudng xung quanh, phuong 
tidn van chuydn ngudi benh; 

- Bupc tiep nhan ngudi mac benh 
tmydn nhidm thupe nhom A; 

- Budc thyc hien viec each ly y te, cudng 
che each ly y te, xu ly y te ddi vdi ngudi, 
phuong tidn van tai, hang boa mang tac nhan 
gay benh tmyen nhiem thudc nhom A; 

- Budc tiep nhan ngudi nhidm HTV, 
tiep nhan va thyc bidn vide mai tang, hoa 
tang ddi vdi thi hai, hai cdt ngudi nhiem 
HIV; 

- Bupc xin ldi tryc tiep hoac cdng khai 
tren phuong tien thdng tin dai chung; 

- Bupc hoan tra sd tien da vi pham vao 
tai khoan thu cua quy bao hiem y td hoac co 
sd kham benh, cbGa benh; 

- Budc hoan tra so tien lai cua sd tien 
bao hiem y te chua ddng, cham dong vao tai 
khoan thu ciia quy bao hidm y td; 

- Bupc hoan tra sd tien lai cho khoan 
tien chenh lech do ke khai sai hoac khoan 
tien nop cham; 

- Budc hoan tra chi phi kham benh, 
cbiia benh theo pham vi C|uydn lpi va muc 
hudng bao hiem y te ma ddi tupng da phai ty 
chi tra. Trudng hpp khdng hoan tra dupc cho 
ddi tupng thi nop vao ngan saeh nha nude; 

- Bupc xda bo, gd bd noi dung vd 
phuong phap de cd dupc gidi tinh thai nhi 
theo y mudn; 

- Bupc thao dung cu tir cung, thudc 
cay tranh thai; 

- Kien nghi co quan nha nude co tham 
quyen thu hoi the nhan vien tidp can cdng 
dong, the bao hiem y te, sd tidp nhan phieu 
cdng bd, rut so dang ky luu hanh tbudc. 

Quy dinh tren cho thay, Nghi dinh sd 
176/2013/ND-CP quy dinh kha ro rang cac 
bidn phap khac phuc hau qua dupc ap dung 
trong xir phat VPHC trong ITnh vyc y td, tir 
dd tao dieu kidn thuan Ipi cho cac chu the cd 
tham quyen trong qua trinh xir phat VPHC. 
Viec ap dung cac bidn phap khac phuc hau 
qua se gop phan khac phuc hau qua do 
VPHC trong ITnh vyc y te gay ra, ddng thdi 
duy tri trat ty quan ly nha nude trong ITnh 
vuc nay. Tuy nhidn, quy dinb cua Nghi dinh 
s6 176/2013/ND-CP ve eac bidn phap khk 
phuc hau qua van con nhirng han che, bat 
cap nhat dinh, gay anh hudng den hieu qua 
xir phat VPHC trong ITnh vyc y te. 

2. M6t so bat cap trong quy dinh ve bi|n 
phap khac phuc hau qua trong sir phat vi 
pham hanh chinh trong ITnh vuc y te 

Thir nhdt, cd su mdu thudn giira nghj 
dinh vdi ludt ve hinh thuc xuphat 

Nghi dinh so 176/2013/ND-CP quy 

1 DiSmakhoan 1 Dieu 3 Luat XLVPHC nam 2012 
2 Cao Vu Minh - Nguyen Nhat Khanh, Ve bien phap khSc phuc hau qua trong xii phat VPHC, T^p chi Nha nuoc va Phap 

luat s6 6 (350) 2017, tr 10-11. 
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dinh, nhan vidn tiep can edng dong co hanh 
vi "sira chua, tay xda hoac cho ngudi khac 
muon the nhan vidn tidp can cpng dong" se 
bi canh cao hoac phat tidn tir 50.000 ddng 
ddn 100.000 ddng. Ngoai ra, con co the bj ap 
dung hinh thirc xir phat bd sung la "thu hoi 
the nhan vien tidp can cdng ddng"^ Trong 
khi do, Luat XLVPHC nam 2012 khdng quy 
dinh vd hinh thirc xir phat bd sung "thu hoi 
the nhan vidn tidp can cpng ddng" ma chi 
quy dinh 3 hinh thuc xir phat co the dupc 
ap dyng vdi tu each la hinh thuc xir phat bo 
sung trong xu phat VPHC la: (i) Tudc qu^'dn 
su dung giay phep, chung chi hanh nghe co 
thdi ban hoac dinh chi boat ddng cd thdi 
ban; (ii) Tich thu tang vat VPHC, phuong 
tidn dupc su dung de VPHC; (iii) True xuat^. 
Ro rang, trong trudng hpp nay da cd su mau 
thuln giiia Nghi dinh sd 176/201 3 / N ' D - C P 
vdi Luat XLVPHC nam 2012. 

Xet ve hidu lyc ap dung, khoan 2 Didu 
156 Luat Ban hanh van ban quy pham phap 
luat nam 2015 quy dinh: "Trong trudng hop 
cae van ban quy pham phap luat cd quy dinh 
khac nhau vd ciing mdt van de thi ap dung 
van ban c6 hieu lyc phap Iy cao hem". Trong 
trudng hop nay, Luat XLVPHC nam 2012 
la van ban cd hidu lyc phap ly cao hon Nghi 
djnh sd 176/2013/ND-CP ndn van ban dupc 
ap dung de dieu chinh se la Luat XLVPHC 
nam 2012. 

Thu hai, chua cd hu&ng ddn cu the 
de thi hdnh bien phdp khac phuc hdu qud 
"buoc nop lai sd lai hdt hap phdp cd duac 
do thuc hien VPHC" 

Ddi vdi VPHC trong ITnh vyc y td, 
Nghi dinh sd 176/2013/ND-CP quy djnh 
nhidu bidn phap khac phuc hau qua, trong 
do dang chii y la bidn phap "budc nop lai 
sd lpi bat hpp phap co dupc do thuc hien 

VPHC". Bien phap khic phyc hau qua nay 
dupc ap dyng ddi vdi VPHC ve y td trong 02 
trudng hpp sau: (i) Budc nop lai so lpi bat 
hpp phap CO dupc do thyc hien banh vi ban 
vac xin, sinh phim y td thudc chuong trinh 
tiem chung md rdng^ va (ii) Bupc nop lai sd 
lpi bat hpp phap c6 dupc tir vide thuc hien 
hanh vi ban thudc didu tri thay the nghien 
chat dang thudc phien dupc cung cap mien 
phi theo quy dinh cua phap luat hoac cung 
cap thudc dieu tri thay the cho co sd khdng 
dupc phep didu tri nghien chat dang thudc 
phidn^ Tuy nhien, Nghi dinh sd 176/2013/ 
ND-CP chua co huong dan cu the ve each 
tinh gia tri "sd Ipi bat hpp phap", do do gay 
ra nhidu kho khan cho boat ddng ap dung 
phap luat vao thyc td. 

De hudng dan cu the viec ap dung 
bidn phap bupc nop lai so Ipi bat hgp phap 
CO dupc do thyc hien VPHC, Dieu 37 Luat 
XLVPHC nam 2012 quy dinh ca nhan, td 
chuc vi pham phai nop lai sd Ipi bat hpp phap 
la tien, tai san, giay td va vat co gia co dupc 
tir VPHC ma ca nhan, td chiic do da thyc 
hien dd sung vao ngan saeh nha nude hoac 
hoan tra cho ddi tupng bi chiem doat; neu ca 
nhan, td chirc VPHC khdng tu nguyen thyc 
hien thi bi cuong che thyc hien. Nhu vay, 
Luat XLVPHC nam 2012 da Idioanh vung 
so Ipi bat hpp phap CO dupc td VPHC gdm 
tien, tdi sdn, giay tdyd vat cd gid; ddng thdi 
quy dinh rd sd lpi bat hpp phap do ca nhan, 
td chirc VPHC nop lai se dupc xir Iy bang 2 
each: (i) sung vao ngan saeh nha nude hoac 
(li) hoan tra cho ddi tupng bi chiem doat. 
Tuy nhien, Luat XLVPHC 2012 eung chi 
mdi dimg lai d viec quy dinh ve cac khoan 
loi dupc coi la "so Ipi bat hpp phap" cung 
nhu each thirc nop lai so Ipi bat hop phap 
chu chua quy dinh eu thd vd each tinh gia tri 
ciia "sd Ipi bat hpp phap"'. 

54 

Diemckhoan 1,diem akhoan 6Dieu 20 Nghi dinh so 176/2013/ND-CP. 
Di^u 21 Lual XLVPHC nam 2012 
DiSm a khoan 7 DiSu 8 Nghi dinh s6 176/2013/ND-CR 
Khoan 7 Digu 20 Nghi dinh s6 176/2013/ND-CP, 
Nguyin Nhat Khanh, Bien phap khac phuc hau qua bupc nop l̂ i s6 Igi b§t hgp phap co dugc do ihirc hien VPHC, Tap 
chi Khoa hoc Phap ly sfi 07 (119) nam 2018, tr46,48, 
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Dd hudng din tbi hanh Luat XLVPHC 
nam 2012, ngoai Nghi dinh sd 176/2013/ 
ND-CP, Chinh phu cdn ban hanh mot sd 
nghi dinh nhu: Nghi dinh sd 99/2013/ND-
CP ngay 29/8/2013 quy dinh xu phat VPHC 
h-ong ITnh vuc sd huu cdng nghidp; Nghi 
dinhsd 185/2013/ND-CP ngay 15/11/2013 
quy dinh xir phat VPHC trong hoat ddng 
thuong mai, san xuat, buon ban hang gia, 
hang cam va bao ve quydn Ipi ngudi tidu 
diing; Nghi dinh sd 139/2017/ND-CP ngay 
27/11/2017 guy dinh xir phat VPHC trong 
boat dpng dau tu xay dyng; khai thae, chd 
bidn, kinh doanh khoang san iam vat lieu 
xay dung, san xuat, kinh doanh vat lieu xay 
dung; quan ly cong trinh ha tang ky thuat; 
kinh doanh bat dpng sau, phat tridn nba d, 
quan ly sir dung nha va cdng sd .. 

Tren co sd nghi dinh ciia Chinh phu, 
cac bo, nganh ban hanh van ban quy dinh 
chi tiet va hudng dan thi hanh mpt sd dieu 
cua nghi dinh, trong do ddu cd dieu khoan 
quy dinh chi tidt ve each thirc xac dinh sd lpi 
bat hpp phap cd dupc do thuc hien hanb vi 
VPHC. Vi du, Didu 6 Thdng tu sd 11/2015/ 
TT-BKHCN ngay 26/6/2015 cua Bp Khoa 
hpc va Cong nghe quy dinh chi tidt va budng 
din thi hanh mpt sd didu cua Nghi dinh so 
99/2013/ND-CP quy dinh: Sd Ipi bat hpp 
phap CO dupc do thuc hien hanh vi VPHC la 
khoan lpi ieh ma td chiic, ca nhan thu dugc 
do thyc hien hanh vi VPHC, gdm: tien; giay 
td CO gia va tai san khac. Doi vdi tai san bat 
hpp phap la tien, can cu de xac dinh sd tidn 
to chuc, ca nhan vi pham thu dupc do thyc 
hien hanh vi VPHC vd sd huu cdng nghiep 
ma CO bang (=) sd lupng hang hda, khdi 
lupng dich vu da chuyen nbupng, tieu thu, 
tAu tan, tieu hiiy trai phap luat nhan (x) don 
gia^ Trudng hpp chuyen nbupng, tidu thu, 
tlu tan, tieu buy trai phap luat hang hda la 
hang cam, bang lau, hang gia hoac cung cap 

dich vu kinh doanh ed dieu kien: so tidn td 
chuc, ca nhan vi pham thu dupc bang (=) 
sd lupng hang hda, khdi lupng dich vu da 
chuydn nbupng, tidu thy, tin tan, tieu buy 
trai phap luat nhan (x) don gia. Trudng hop 
chuyen nbupng, tieu thy, tau tan, tidu buy 
trai phap luat hang boa hoac dich vu khac: 
sd tidn td chuc, ca nhan vi pham thu duoc 
bang {=) sd lupng bang hoa, khdi lupng dich 
vu da chuydn nbupng, tidu thu, tlu tan, tieu 
buy trai phap luat nhan (x) don gia trir (-) chi 
phi tryc tiep cau thanh bang hda hoac dieh 
vu (neu td cbiic, ca nhan vi pham cd day 
du hd so, chung tu de chiing minh tinh hpp 
phap, hgp Id cua cac chi phi dd). Trudng hpp 
khdng CO can cu de xac dinh dupc so lpi bat 
hpp phap la tien thi sd lpi bat hop phap dupc 
xac dinh la giay td c6 gia hoac tai san khac. 
Sd lpi bat hpp phap la giay td cd gia hoac tai 
san khac duoc xac dinh theo hudng dan ciia 
Bp Tai chinh quy dinh vd sd Ipi bat hap phap 
cd dupc do thuc hien hanh vi VPHC de sung 
vao ngan saeh nha nude... 

Nhu vay, cd the thay rang, dd co the ap 
dung bidn phap budc nop lai sd loi bat hop 
phap cd dupc do thue hien VPHC trong ITnh 
vuc y te tren thyc te, trong thdng tu hudng 
dan thi hanh va guy dinh chi tiet mot so didu 
cua Nghi dinb so 176/2013/ND-CP do Bp Y 
td ban hanh can co quy djnh cu the vd van 
dd nay. 

Thu ba, bdt cap ve bien phdp khac 
phuc hdu qud "bupc cdi chinh thdng tin 
sai su that hoac gay nhdm lan " ddi vdi cdc 
VPHC trang linh vuc y te 

Theo quy dinb cua Nghi dinh sd 
176/2013/ND-CP, eac VPHC bi ap dung 
bien phap khac phuc hau qua "budc cai 
chinh thdng tin sai su that hoac gay nham 
lan" gdm: vi pham quy dinh ve thdng tin, 
giao due truyen thdng trong phdng, chdng 
benh truyen nhidm (diem a khoan 5 Dieu 5); 

Trong do, s6 luong hang hoa hoSc khoi lugng dich vu da thuc hien dugc xac dinh tren co so ke khai cua t6 chuc, ca 
ohan vi pham va kiem tra, xac minh cua nguoi co tham quyen. Don gia duoc xac dinh tren co so ho so, chimg tir ciia t6 
chiic, ca nhan vi pham hoac gia thi tnrcmg cua hang hoa, dich vu tuong tu Truong hgp khong xac dinh dugc so lugng, 
lch6i lugng, don gia thi so Igi bat hgp phap thu dugc la loan bo s6 tidn t6 chiic, ca nhan thu dugc tu hanh vi vi pham. 
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vi pham quy dinb ve thong tin, giao due, 
truydn thdng trong phong, chdng HIV/AIDS 
(didm a, c, d khoan 5 Dieu 17); vi pham quy 
dinb vd tuydn truyen, phd bien thong tin ve 
dan s6 (diem b khoan 4 Didu 80). Trong do, 
Didu 5 va Dieu 17 quy dinh rd rang each 
thiic va thdi ban thyc hien vide cai chinh 
do la "Bupc cai chinh thdng tin sai sy that 
tren phuong tidn thdng tin dai chung lien tue 
trong 03 ngay". Ridng Dieu 80 thi khdng 
neu ro each thiic va thdi ban thuc hipn cai 
chinh ddi vdi hanh vi tuydn truyen, phd bien 
thdng tin khong diing dudng Idi, chinh saeh 
ciia Dang, phap luat eiia Nha nude vd dan 
sd. Su thieu sdt nay gay ra nhiing kho khan 
nhat djnh cho ca ngudi c6 tham quydn xu 
phat lan ngudi vi pham, bdi le khong ro 
trudng hpp nay phai ap dung phap luat de 
thyc hidn bidn phap "budc cai chinh thdng 
tin sai su that" nhu thd nao, thdi ban tbuc 
hien la bao lau. Do do, chiing tdi cho rang, 
can sua ddi, bo sung Didu 80 Nghi djnh sd 
176/2013/ND-CP theo hudng quy djnh rd 
each thiic va thdi ban thyc hidn bidn phap 
"bupc cai chinh thdng tin khong diing dudng 
Idi, chinh saeh cua Dang, phap luat ciia Nha 
nude vd dan so". 

Ben canh dd, mpt sd VPHC trong ITnh 
vyc y te can phai bi ap dung thdm bidn phap 
khae phuc hau qua "budc cai chinh thdng 
tin sai su that hoac gay nham lln". Do la 
hanh vi cung cap hd so, dii' lieu, thdng tin 
lien quan ddn hd so ky thuat bao gom bd 
so tieu chuan chat lupng, phuong phap san 
xuat, dp dn dinh ma khong dya trdn co sd 
nghidn ciiu, thyc nghiem, san xuat tbuc 
te cua CO sd san xuat hoac co sd dang ky 
thudc; cung cap hd so, dii lieu, thdng tin ve 
tac dung, an toan va hieu qua ciia thudc ma 
khdng CO tai lieu, bang chung khoa hpc dd 
chimg minh (Diem b, d khoan 3 Dieu 38); 
cung cap tai lieu thdng tin thudc khdng 
chinh xac (Didm d khoan 3 Didu 49); cung 
cap sd lieu khong chinh xac vdi co quan nha 

nude CO tham quyen ve thyc hien bao hieni 
y td (Didu 75); cung cip sai lech thdng tin ve 
ddi tupng tham gia bao hidm y te, quy kham 
benh, chiia benh bao hidm y te dupe sii dung 
tai CO sd kham benh, chiia benh (Dieu 76); 
cung cap sai lech thdng tin trong giai quyet 
quydn lpi ciia ngudi benh tai ca sd kham 
benh, chua benh (Didu 77); khong cung cap 
chinh xae thdng tin khoa bpc va each thiic 
sir dung dung san pham dinh dudng diing 
cho tre nho cho thay thudc, nhan vidn y td va 
ngudi tidu dimg (Diem a khoan 1 Didu 88). 

Thu tu, han che trong ky thuat lap quy 
ve cdc bien phdp khac phuc hdu qud trong 
xir phat VPHC trong linh vuc y te 

Mot Id, can cii vao khoan 1 Didu 28 
Luat XLVPHC nam 2012, cd thd chia bien 
phap khac phue hau qua thanh hai nhom: /. 
cac bien pMp khac phyc hau qua do Qudc 
hpi quy dinh; //. cac bien phap khac phuc 
hau qua do Chinh phii quy dinb. 

Cac bien phap khac phyc hau qua do 
Qudc hdi quy dinb dupc dinh danh chinh thiic 
ttong Luat XLVPHC nam 2012. Ngoai ra, 
Luat XLVPHC nam 2012 ciing quy dinh cu 
thd cac chu the co quydn ap dung bien phap 
khac phuc hau qua va cac bidn phap khac 
phuc hau qua cu thd ma chu the do co quyen 
ap dung. Tren co sd do, Chinh phu se ban hanh 
nghi dinh xir phat VPHC trong cac Imh vyc, 
quy dinh cu the hanh vi vi pham bi ap dung 
bien phap khac phuc hau qua tuong ximĝ . 

Trdn co sd quy dinh ciia Luat XLVPHC 
nam 2012, Nghi dinh s6 176/2bl3/ND-CP 
quy dinh cac bidn phap khac phuc hau qua 
cu thd ap dung trong ITnh vuc y te, Theo quy 
dinh ciia Didu 3 Nghi dinh sd 176/2013/ 
ND-CP, CO 8 trdn 9 bien phap khac phuc hau 
qua do Qudc bdi ban banh dupc ap dung 
ddi vdi cac VPHC trong Imh vyc y te la cac 
bien phap khac phyc bau qua quy dinh tai 
cac diem a, c, d, d, e, g, hvd i khodn 1 Dieu 
28 Ludt XLVPHC nam 2012, trir bien phap 

9 Cao Vu Minh. Nhan dien tinh hop phap va tinh hop ly cua cac bi?n phap khac phuc hau qua trong nghi djnh cua Chinh 
phu, Tap chi Nghien ciju Lap phap s5 17 (369) nam 2018, n.22. 
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quy dinh tai didm b la bien phap "budc thao 
dd cdng trinh, phan cdng trinh xay dyng 
khdng CO giay phep hoac xay dung khdng 
dung vdi giay phep" khdng dupc ap dung 
trong ITnh vuc nay. 

Tuy nhien, co 2 bien phap khac phuc 
hau qua mac dii dupc quy dinh tai Didu 3 
Nghi dinh sd 176/2013/ND-CP nhung lai 
khdng dupc ap dung ddi vdi bit ky VPHC 
cu the nao. Do la bien phap "bupc khdi phuc 
lai tinh trang ban dau" va "bidn phap bupc 
loai bd yeu td vi pham tren hang hoa, bao 
bi hang hda, phuong tidn kinh doanh, vat 
pham" quy dinh tai diem a, g khoan 1 Didu 
28 Luat XLVPHC nam 2012. Nhu vay, chi 
cd 6 bidn phap khac phyc hau qua quy dinh 
tai diem c, d, d, e, h vd i khodn 1 Dieu 28 
Lugt XLVPHC nam 2012 la dupc ap dung 
trongNghi dinhsd 176/2013/ND-CP. 

Hai la, Didu 3 ciia Nghi dinh sd 
176/2013/ND-CP khdng bao ham quy dinh 
ve bidn phap khac phuc hau qua ddi vdi 
VPHC la "budc didu chuydn lai vi_ tri cdng 
tac" va "bupc hoan tra toan bd sd tien chdnh 
lech". Tuy nhidn, trong quy dinh khac cua 
Nghi dinh sd 176/2013/ND-CP lai xuat 
hien cac trudng hpp co ap dung hai biep 
phap khac phuc hau qua ndu tren. Cu the, 
bien phap khac phuc hau qua "buoc didu 
chuyen lai vi tri cdng tac" dupc ap dung 
ddi vdi banh vi ep budc ngudi lao dpng cdn 
dii siic khde chuyen cdng vide ma hp dang 
dam nhiem vi ly do nhiem HIV "̂; bien phap 
"budc hoan tra toan bp sd tidn chenh lech" 
dupc ap dung ddi vdi hanh vi ban thudc cao 
hon gia thudc ke khai do ddi tupng c6 trach 
nhiem phai kd khai gia thudc theo quy dinh 
ciia phap luat. Trudng hop khong hoan tra 
dupc cho ddi tupng thi nop vao ngan saeh 
nha nude". Dieu nay cho thay chua co sy 
thdng nhat trong quy dinh vd vide ap dung 
cac bien phap khac phuc hau qua trong ciing 
mpt van ban do Chinh phu ban banh. 

3. Kien nghi hoan thien 
Ap dung cac bien phap khac phuc hau 

qua trong xir phat VPHC vd y td la mdt hoat 
dpng ap dyng phap luat cu the, die la mdt 
boat dpng thyc thi quydn lyc nha nude. Vdi 
dac thil la mot bien phap cudng che hanh 
chinh, vide ap dung cac bidn phap khac phuc 
hau qua co kha nang gay ra thiet hai nhat 
dinh cho cac ddi tuong bi ap dung. Vi le do, 
can hoan thidn cac quy dinh ciia phap luat 
vd bidn phap khae phuc hau qua dd tao ra 
khung phap ly vtmg chac cho hoat ddng xir 
phat tren thyc te. De khac phyc cac bat cap 
vira ndu, chiing toi de xuat mot so giai phap 
eu the nhu sau; 

Thu nhdt, can bai bo quy dinh ve hinh 
thirc xir phat bd sung "thu hdi the nhan vien 
tiep can cdng ddng" tai diem a khoan 6 
Dieu 20 Nghi dmh so 176/2013/ND-CP dd 
bao dam sy thdng nhat vdi cac quy dinh vd 
hinh thirc xir phat trong Luat XLVPHC nam 
2012. 

Thu hai, can bd sung nhiing quy dinb 
hudng din cu the de ap dung cac bien phap 
khac phuc hau qua trong tirng trudng hpp 
nhat dinh, dac biet la each xac dinh "so lpi 
bat hpp phap" CO duoc do thyc hien VPHC 
trong linh vyc y te dd tranh tinh trang phap 
luat CO quy dinb nhung khdng tbuc hien 
dupc hoac ap dung mpt each tiiy tidn, khong 
thong nhat. 

Thir ba, bd sung quy dinh ve each 
thirc va thdi ban thuc hien bien phap khac 
phuc hau qua "budc cai chinh thong tin sai 
su that" ddi vdi VPHC tai diem b khoan 4 
Didu 80 Nghi dinh sd 176/2013/ND-CP nhu 
sau- "Budc cai chinh thdng tin khdng diing 
dudng ldi, chinh saeh cua Dang, phap luat 
cua Nha nude ve dan sd tren cdc phuang 
tien thdng tin dai chung lien tue trong 03 
ngdy ddi vdi hanh vi quy dinh tai Khoan 2 
Didu nay". Ddng thdi, tien hanh ra soat tdng 
thd cac VPHC trong ITnh vuc y td tai Nghi 
dinh s6 176/2013/ND-CP co lam phat sinh 

10 FiSm d khoan 4 Dieu 21 Nghi dinh s6 176/2013/ND-CP 
11 Khoan 4 DiSu 47 Nghi dinh s6 176/2013/ND-CP-

(Xem Hep Irang 64) 
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