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Quy trinh xay dimg, ban hanh van ban quy pham phap luat theo 
trinh tu, thu tue rut gpn la cong cu phap ly huu hieu trong quan 
\^, dieu hanh, dat nuac va la quy trinh khSng the thieu trong xay 
dung va ban hanh van ban quy pham phap luat a ca trung irong va 
dja phuong. Trong boi canh du an Luat sua doi, bo sung mot so 
dieu ctia Luat Ban hanh van ban quy pham phap luSt nam 2015 du 
kien trinh Quoc hoi cho y kiSn thang 11/2019 va thong qua thdng 
6/2020, viec tiep tue nghien ciiu, hoan thien cac quy dinh cua Lu^t 
nam 2015 ve trinh tir, thu tue nit gpn trong xay dung, ban hanh van 
ban quy pham phap luat la hSt sue cSn thiSt. 

Abstract 

The process of formulation and promulgation of legal documents 
in a simplified procedure is an effective legal tool in management, 
governance and is an indispensable process in formulation and 
promulgation of legal documents at bodi central and local levels. In 
the context of the Bill of Law on amendment of a number of articles 
of the Law on Promulgation of Legal Documents of 2015 expected 
to submit to the National Assembly for comments in November 
2019 and for approval in June 2020, the it is to continue reviews 
of the related provisions under the Law of 2015 for a simplified 
procedure for the formulation and promulgation of legal documents 
is very necessary. 

1. Khai quat chung vl trinh ty, thu tue 
riit gon 

Xay dung phap luat la boat dgng quan 
ttgng, khdng thi thilu ddi vdi mdi qudc gia 
dd xay dung cdng eu quan ly nha nude va xa 

hdi. Sd dl xay dung phap luat la boat ddng 
vd cung quan ttgng la xuit phat ttr vi tri, 
vai ttd cua phap luat trong ddi sdng xa hdi. 
Phap luat la edng cu quan ly nha nude chu 
ydu va hidu qua nhat, dac bidt la ddi vdi nha 

I Bai viet phuc vu De tai khoa h^c dp Bo "NSng cao ch3t lugng hoat dgng 13p phap cua Qu6c hgi dap iing yeu cau xay 
dung Nha rnrac phap quyen XHCN Viet Nam theo Hiln phSp nam 2013" cua Vifn Nghien cmi Lap phdp (2017-2019). 

28 NGHIEN CUU 

LAP PHAP^ 



BANVEDITANLUAT 

nude phap quydn, quan ly va didu hanh dat 
nude bang phap luat va ehi tuan theo phap 
luat thi phap luat cang cd y nghia Idn lao. 
xay dung phap luat cdn la hoat ddng ehu 
yeu, chiem nhieu thdi gian va kinh phi ciia 
CO quan nha nude d ea trung uong va dia 
phuang (Qudc hgi, Uy ban thudng vu Qudc 
hgi (UBTVQH), Chinh phii, cac Bg, co quan 
ngang Bd, Hdi ddng nhan dan (HDND), Uy 
ban nhan dan (UBND) cac cip). 

Hoat dgng xay dung phap luat ed tac 
ddng, anh hudng Idn ddn ddi sdng kinh tl, 
chinh tri, xa hdi. Hoat ddng xay dung phap 
luat tao dung mdi trudng phap ly ddi vdi 
mdi qude gia, anh hudng den hdi nhap va 
dau tu tir bdn ngoai thdng qua ehinh saeh 
ciia qudc gia dugc quy pham hoa. Chinh vi 
vay, qua trinh hdi nhap qude td didn ra nhanh 
hay cham, miic do thu hut dau tu nhilu hay 
it, nen kinh td phat tridn nhu thi nao ddu 
chiu tac ddng true tiep tir hoat ddng xay 
dung phap luat vi hoat ddng nay tao dung 
mdi trudng phap ly lanh manh ciia qudc gia 
ttong bdi canh toan cau hoa dang dien ra 
manh me. 

Do do, dd xay dung mdt he thdng phap 
luat thdng nhat, ddng bg, kha thi, hidu lure, 
hieu qua thi ddi hdi phai cd quy trinh xay 
dung va ban hanh van ban hdt sire chat che. 
Khdng ridng gi Viet Nam, bdn eanh quy 
trinh xay dung va ban hanh van ban hdt siic 
chat ehe thi xay dung va ban hanh van ban 
phap luat theo trinh tu, thii tue nit ggn la quy 
trinh dac biet trong xay dung va ban hanh 
van ban phap luat ciing dugc dac bidt coi 
trgng. Tuy vide ap dung quy trinh xay dung 
va ban hanh van ban theo trinh tu, thii tue nit 
ggn d cac nude khdng hoan toan gidng nhau, 
nhung quy tnnh. nay ddu dugc tiep can theo 
mdt nguyen ly chung la nit ngan thdi gian 
xay dung van ban va thdi diem cd hieu luc 
cua van ban de giai quydt cae van dl kh4n 
c4p, cip bach ciia qudc gia hoac dd thirc hidn 

ngay cam kdt qudc td. Xem xet dudi giac do 
nghien cuu khoa hgc va tinh thuc tidn cua 
van dd thi vide ban hanh van ban theo trinh 
tu, thil ttic nit ggn la ein thilt. 

Nhin lai lich sir hinh thanh va phat tridn 
ciia phap luat ve ban hanh van ban quy pham 
phap luat (VBQPPL) ciia Viet Nam, cd thi 
thay rang, trudc Luat Ban hanh VBQPPL 
nam 1996 va Luat sira ddi, bd sung mdt sd 
dilu ciia Luat Ban hanh VBQPPL nam 2002 
thi quy ttinh nit ggn hku nhu chua dugc 
nghidn cuu hoac de cap ddn. Quy trinh soan 
thao, ban hanh VBQPPL theo quy dinh cua 
Luat ban hanh VBQPPL nam 1996 (da duge 
sira ddi, bd sung nam 2002) la rit chat che, 
phai qua nhidu bude de bao dam chat lugng 
ciia van ban. Tuy nhidn, quy ttinh nay, nlu 
ap dung cho tat ea cac van ban thi se cung 
nhac va thieu hidu qua, vi trdn thuc te cd 
nhimg van ban cd ndi dung sira doi, bd sung 
don gian, la do he qua, tac dgng eua cac 
VBQPPL khac nham bao dam thdng nhat 
vdi ndi dung cua cac van ban da dugc ban 
hanh trudc dd; hoae ed nhimg van ban can 
dugc ban hanh ttong trudng hgp khan cip, 
nham dap img kip thdi ydu cau quan ly nha 
nude, bao dam lgi ich chung. 

Vide ban hanh VBQPPL theo ttinh ttr, 
thil tue nit ggn chinh thirc dugc thira nhan 
khi xay dung Luat Ban hanh VBQPPL ciia 
HDND va UBND nam 2004 (Luat nam 
2004). Tuy nhidn, luat chi quy dinh duy nhit 
trudng hgp phai giai quydt cac vin dl phat 
sinh dot xuat, khan cap trong phdng, chdng 
thien tai, chay, nd, dich benh, an ninh, ttat tu 
thi UBND cap tinh, cap huydn va cip xa ban 
hanh quydt dinh, chi thi theo trinh tu, thii 
tue nit ggn. Trinh tu, thii tue nit ggn khdng 
dugc ap dung ttong xay dung VBQPPL ciia 
HDND cae cap. 

Dd bao dam vide chi dao didu hanh 
nhanh ehong nham phdng ehdng thidn tai, 
chay nd, dich benh, an ninh, trat tu, theo quy 
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dinh ciia Luat nam 2004 thi vide xay dung 
va ban hanh van ban dugc thuc hien nhu sau: 

- Chil tich UBND phan cdng co quan 
chuydn mdn thugc UBND hoac ca nhan 
soan thao du thao quydt dinh, chi thi va true 
tidp chi dao vide soan thao. 

- Ca quan, ca nhan soan thao cd ttach 
nhidm chuan bi hd so du thao quydt dinh, 
chi thi va giii din Chii tieh UBND. Hd so du 
thao quylt dinh, chi thi bao gdm td trinh, du 
thao quylt dinh, chi thi, y kien eua co quan, 
td chiic hiiu quan va tai lieu cd lien quan. 

- Chu tjch UBND chi dao vide gui hd 
so du thao quyet dinh, ehi thi ddn eae thanh 
vidn UBND cham nhit la mdt ngay trudc 
ngay LTBND hgp. 

- Trong trudng hgp phai giai quydt cac 
vin dl khin cip thi Chu tich UBND phan 
edng, ehi dao vide soan thao du thao quyet 
dinh, chi thi va tridu tf p ngay phien hgp UBND 
dd thdng qua du thao quydt dinh, ehl thi. 

- D6i vdi VBQPPL cua UBND quy 
dinh cae bidn phap nham giai quydt cac van 
dd phat sinh dot xuat, khan cap thi cd the 
quy dirih ngay cd hidu luc sdm hon. 

Khi xay dung Luat Ban hanh VBQPPL 
nam 2008 (Luat nam 2008) thi quy trinh xay 
dung, ban hanh VBQPPL theo ttinh tu, thii 
tue nit ggn da dugc nghien eiru va quy dinh 
tai Chuang VIII (tir Dilu 75 din Dilu 77 
ciia Luat). Theo dd, Luat quy dinh ro vide ap 
dung ttinh tu, thu tue nit ggn ehi dugc thuc 
hidn trong hai trudng hgp: 

(1) Trudng hgp khan cap. Mac dii 
Luat nam 2008 khdng giai thich rd ndi 
ham eiia thuat ngii "trudng hgp khan cap" 
nhung cd the xae djnh dd la nhiing trudng 
hgp cap thidt, can phai duge tap ttung giai 
quydt ngay; ndu khdng tap trung giai quydt 
se gay hau qua nhieu mat vd kinh tl - xa hdi 
hoac gay anh hudng nghiem trgng ddn qudc 
phdng, an ninh, trat tu, an toan xa hgi. 

(2) cin sira ddi ngay cho phii hgp vdi 
VBQPPL mdi dugc ban hanh. Trudng hgp nay 
duge dat ra xuit phat tir ydu ciu cua nguydn tic 
kip thdi, thdng nhit ttong ban hanh VBQPPL 
mdi hoac sua ddi, bd sung quy dinh lidn quan 
d mdt sd VBQPPL hidn hanh eho phu hgp vdi 
VBQPPL da dugc ban hanh. 

Bdn eanh dd, Luat quy dinh ro cae 
budc, eac khau cd thd dugc nit ggn khi ap 
dung ttinh tu, thii tue nay. Vide xay dung, 
ban hanh VBQPPL theo trinh ttr, thii ttic nit 
ggn duge quy dinh nhu sau: Co quan chu 
tri soan thao khdng nhit thilt phai thanh lap 
Ban Soan thao va Td Bidn t|ip de soan thao 
ma cd thd true tidp td chiic vide soan thao; 
Ca quan chu tri soan thao ed the td chirc lay 
y kien eo quan, td chire, ca nhan cd lien quan 
vl du thao van ban; Co quan tham dinh co 
ttach nhidm thira dinh du thao van ban ngay 
sau khi nhan dugc hd so tham djnh; Co quan 
thim tra cd ttach nhiem tham tra du thao van 
ban ngay sau khi nhan dugc hd so tham tra. 
Viee thdng qua van ban trong trudng hop 
nit ggn eiing nhanh hon, cu thd la Qude hgi 
xem xet, thdng qua du an, dir thao van ban 
tai mot ky hgp; UBTVQH, Chinh phu xem 
xet, thdng qua du an, du thao van ban tai 
mdt phien hgp. "Riit ggn" la ttinh tu dac biet 
dugc Luat nam 2008 quy dinh. Trinh tu, thii 
tue nay dugc quy dinh nham nit ngan vd thdi 
gian, don gian vd cac budc tidn hanh ttong 
quy trinh xay dung, ban hanh VBQPPL. 

Kd thira nhiing tu tudng tidn bg ve 
xay dung va ban hanh VBQPPL ttong cac 
Luat da ban hanh trudc day, Luat Ban hanh 
VBQPPL nam 2015 (Luat nam 2015) quy 
dinh eu the han ve viee xay dung va ban 
hanh VBQPPL theo tiinh tu, thu tiic nit gon. 
Theo quy dinh cua Luat, vide xay dirng va 
ban hanh VBQPPL duge ttao cho 8 ca quan, 
td chiie, ngudi ed tham quydn cd quyen 
quydt dinh vide xay dung va ban hanh van 
ban theo trinh tu, thii tue nit ggn. Viec ban 
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hanh VBQPPL dugc md rdng va xac dinh 
cu thi cae trudng hgp hon so vdi Luat nam 
2008. Cu thd la: 

(1) Trudng hgp khan cap theo quy 
djnh cua phap luat vl tinh ttang khin cip; 
Trudng hgp dot xuit, khin cip trong phdng, 
chdng thidn tai, dich benh, chay, nd; Trudng 
hgp cap bach dd giai quylt nhirng vin dh 
phat sinh ttong thuc tidn theo quylt dinh ciia 
Qudc hdi; 

(2) Trudng hgp de ngung hidu lire 
toan bd hoae mdt phan ciia VBQPPL ttong 
mdt thdi ban nhat dinh; 

(3) Trudng hgp can sira ddi ngay cho 
phil hgp vdi VBQPPL mdi dugc ban hanh. 

Nhu vay, Luat nam 2015 kl thira 
quy dinh ciia Luat nam 2008 vl xay dung 
VBQPPL theo trinh ttt, thii tue nit ggn ddi 
vdi (1) trudng hgp khan cap (nhung bd sung 
trudng hgp dgt xuat va lam rd hon khan cip 
trong phdng, chdng thidn tai, dieh benh, 
chay, nd) va (2) trudng hgp can siia ddi 
ngay cho phii hgp vdi VBQPPL mdi dugc 
ban hanh. Luat nam 2015 bd sung 02 trudng 
hgp (1) Trudng hgp cap bach dl giai quylt 
nhirng van de phat sinh ttong thuc tidn theo 
quyet dinh ciia Qude hdi; (2) Trudng hgp de 
ngung hidu luc toan bd hoac mot phan ciia 
VBQPPL trong mdt thdi han nhit dinh. 

Luat nam 2015 eiing quy dinh trach 
nhidm cua co quan ban hanh VBQPPL 
ttong vide quyet dinh xay dung va ban hanh 
VBQPPL theo ttinh ttr, thii tue nit ggn. Ben 
eanh dd, Luat nam 2015 eung ke thira quy 
dinh ciia Luat nam 2004 vd vide ban hanh 
quydt dinh cua UBND cap tinh theo ttinh tu, 
thii tue nit ggn trong trudng hgp khan cip. 
Luat nam 2015 md rdng tham quyen cho 
HDND cip tinh ban hanh nghi quylt theo 
trinh ty, thu tue nit ggn. Tuy nhidn, viee xay 
dung va ban hanh VBQPPL theo trinh tu, 
thil tue nit ggn khdng dugc ap dung ddi vdi 

nghi quydt ciia HDND cap huyen, cap xa, 
UBND cap xa do theo quy dinh cua Didu 30 
ciia Luat nam 2015, HDND cap huydn, cip 
xa ehi dugc ban hanh nghi quyet, UBND cap 
huydn, cap xa chi duge ban hanh quydt dinh 
trong trudng hgp dugc luat giao. Kd thira 
quy dinh cua Luat nam 2008, Bg trudng, 
Thii tnrdng co quan ngang bd, Chanh an 
Tda an nhan dan tdi cao (TANDTC), Vidn 
trudng Vien BCidm sat nhan dan tdi cao 
(VKSNDTC), Tdng Kilm toan nha nude 
(KTNN) khdng dugc xay dung va ban hanh 
VBQPPL theo tiinh ttr, thu tue nit ggn. 

2. Vudng mac, bat cap cua phap luat hien 
hanh ve ban hanh van ban quy pham 
phap luat theo trinh tir, thu tue riit gon 
2.1 Vi cdc trudng hpp xdy dung vd ban 
hdnh VBQPPL theo trinh tu, thu tiic rut gpn 

Luat nam 2015 khdng quy dinh rd cac 
tidu chi, cac didu kien rang bude khi ap dung 
trinh tu, thii tue nit ggn ddi vdi eac trudng 
hgp quy dinh tai Didu 146. Vi du, dieu kien 
"khan cap" chua rd ve ndi ham ciing nhu 
tinh chat la "khan cap" ve ndi dung can 
didu chinh hay "khan cap" vd thdi gian thuc 
hidn? Hay "khan cap" ca ve ngi dung didu 
chinh va ca vd thdi gian thuc hidn? 

Lieu cd the hieu rang "khan cap" vd 
ngi dung can didu chinh nghia la viee cham 
xay dimg, ban hanh VBQPPL se gay anh 
hudng xau den cac quan he xa hgi can duge 
didu chinh, anh hudng nghidm ttgng den 
quydn, lgi ich cua cdng dan, ddn van de an 
sinh xa hgi...; "khan cap" vd thdi gian thuc 
hidn nghia la VBQPPL can dugc sira ddi, bd 
sung ngay hoac ban hanh mdi ngay de dam 
bao diing thdi diem ed hieu luc ciia VBQPPL 
do CO quan nha nude cap tren ban hanh... 
Ndu xae dinh theo nghia nay thi dieu kidn 
"khan cap" lai trimg lap vdi dieu kidn thir 
ba "sira ddi ngay eho phit hgp vdi VBQPPL 
mdi ban hanh". 

So 4(380) T2/2019 
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Didu kidn "sira ddi ngay cho phu hgp 
vdi VBQPPL mdi ban hanh" ciing khdng 
dugc quy dinh rd; dac bidt la chua tach bach 
dugc vdi trudng hgp "khan cap" ttong didu 
kidn cap bach ve thdi gian ban hanh va yeu 
cau vd chat lugng ngi dung siia ddi. 

Ngoai ra, dudng nhu xay dung va ban 
hanh van ban theo trinh tu, thu tue nit ggn 
cdn "bd qudn" 02 trudng hgp eiing can thidt 
phai xay dung theo quy trinh nit ggn: (1) ban 
hanh VBQPPL dk bai bd VBQPPL; (2) ban 
hanh van ban de keo dai thdi han ap dung 
toan bd hoae mot phan eita VBQPPL trong 
mdt thdi ban nhit dinh. 
2.2 vi thim quyin ban hdnh VBQPPL 

Kd thira Luat nam 2008, Luat nam 
2015 khdng quy dinh vide xay dung, ban 
hanh VBQPPL thudc tham quyin cua Bg 
trudng, Thil trudng eo quan ngang bd, Chanh 
an TANDTC, Vidn trudng VKSNDTC, Tdng 
KTNN theo trinh tu, thu tue nit ggn. Xuit 
phat diem eiia quy dinh nay la do cac chu thi 
neu tten cd thd chii dgng xay dung van ban 
thude tham quyen ciia minh, hoan toan chiu 
ttach nhidm ve tidn do eiing nhu chit lugng 
van ban do minh ban hanh. Ngoai ra, vide ban 
hanh VBQPPL cua cac chii thd neu tten la quy 
trinh khep km ttong ngi bd cac co quan ndn 
rat khd kidm soat chit lugng nlu VBQPPL 
duge ban hanh theo trmh tu, thu tue nit ggn. 
Tuy nhien, thuc tidn cdng tac xay dung, ban 
hanh VBQPPL cua Bg trudng, Thu trudng 
CO quan ngang bd, Chanh an TANDTC, Vidn 
trudng VKSNDTC, Tdng KTNN cd mot sd 
vudng mac, bat cap nhu sau: 

Thie nhdt, van ban co quan nha nude 
cap ttdn dugc ban hanh theo trinh tu, thii tue 
nit ggn va cd hidu lire ngay kl ttr ngay thdng 
qua hoac kl tu ngay ky ban hanh, trong 
dd giao Bd trudng, Thii trudng ca quan 
ngang bg, Chanh an TANDTC, Vien trudng 
VKSNDTC, Tdng KTNN, chmh quyin dia 

phuang ban hanh van ban dd quy dinh chi 
tilt till khdng kip ban hanh VBQPPL dl bao 
dam cd hidu luc ciing thdi didm vdi van ban 
giao quy dinh chi tiet, tir dd vd hinh chung 
tao ra khoang trdng phap luat. Vi theo quy 
dinh tai khoan 4 Didu 154 Luat nam 2015 
"VBQPPL hit hieu lire thi VBQPPL quy 
dinh ehi tidt thi hanh van ban dd eung ddng 
thdi hdt hidu luc". 

Thu hai, khi Bg trudng, Thii trudng co 
quan ngang bg, Chanh an TANDTC, Vien 
ttirdng VKSNDTC, Tdng KTNN mudn 
ban hanh VBQPPL dd ngung hidu lire ddi 
vdi VBQPPL do minh ban hanh do ehua 
ed quy dinh nen rat liing tiing khi xir ly cac 
tinh hudng phat sinh trong thuc tidn. Nhat la 
xir ly cac van ban mdi dugc ban hanh, chua 
ed hieu lue, nhung can phai ngung hidu luc 
eua mot sd didu, khoan dd cd thdm thdi gian 
chuan bi thi hanh hoae sita ddi, bd sung. 

Thu ba, khoan 1 Dieu 12 Luat nam 
2015 quy dinh: "1. VBQPPL chi duge sira 
ddi, bd sung, thay the hoac bai bd bing 
VBQPPL cua chinh co quan nha nude da 
ban hanh van ban dd". Tuy nhidn, do LuSt 
khdng quy dinh cho Bd trudng, Thu trudng 
CO quan ngang bd, Chanh an TANDTC, 
Vidn trudng VKSNDTC, Tdng KTNN ban 
hanh VBQPPL theo ttinh ttr, thii tiic nit ggn 
nen trudng hgp cin ban h^nh VBQPPL dl 
bai bd toan bg mdt hoac nhidu van ban khac 
thi van phai tuan theo trinh tu, thu tue tuong 
ty nhu trinh tu, thu tue thdng thudng. Vide 
ban hanh VBQPPL dl bai bd VBQPPL phai 
tuan thu theo trinh ty, thii tue thdng thudng 
se keo dai thdi gian xay dung va lang phi 
ngudn luc. 

2.3 Vi trinh tu, thu tue xdy dung vd ban 
hdnh VBQPPL 

Theo Luat nam 2015, thdi gian xay 
dirng, ban hanh nghi quylt cua HDND cip 
tinh, nlu thdi gian thuc hidn lien ttic thi theo 
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thdng kd sa bd, mit tdi thilu khoang 120 
ngay hie la gin 4 thang. Trudng hgp nit ggn 
thi thdi gian ttdn dudi 40 ngay (bang 1/3 
thdi gian theo quy trinh thdng thudng). Thdi 
gian xay dung Luat, Phap lenh, Nghi dinh 
theo trinh tu, thit tue nit ggn bang VA. thdi 
gian theo quy trinh thdng thudng. 

Mac dii Luat nam 2015 quy dinh cu 
thi vl tham quydn, quy ttinh xay dung va 
ban hanh VBQPPL theo ttinh tu, thii ttic riit 
ggn nhung trdn thuc te, vide ap dung quy 
trinh nay dang hi lam dung. 

Thic nhdt, pham vi, miie do ap dung 
trinh ty, thii tue nit ggn trong xay dung, ban 
hanh VBQPPL khdng theo khudn khd, tieu 
chi thdng nhat; nhidu trudng hgp ap dung 
ttinh tu, thil tue nay de xay dung, ban hanh 
cac VBQPPL sira ddi, bd sung nhung ciing 
cd trudng hgp ap dung de ban hanh cac van 
ban mdi, dac bidt la quy trinh nay dang bi 
lam dyng khi xay dung van ban quy dinh 
chi tilt thi hanh luat, phap lenh. Trudng hgp 
xay dung nghi quydt ve co chd, chinh saeh 
dac thil cua Thanh phd Hd Chi Minh va xay 
dung 04 nghi dinh quy dinh chi tidt Luat Hd 
frg doanh nghidp nhd va vira la mdt vi du. 
Vide lay y kidn khdng bat budc, hd so trinh 
qua don gian la nhiing ydu td de bi lam dung 
khi ap dyng trmh ty, thii ttic nit ggn trong 
xay dung va ban hanh VBQPPL. 

Thii- hai, trinh ty, thu tue nit ggn dugc 
van dung linh hoat, tiiy nghi, ed tinh chat 
"ngau hung" cua co quan cd tham quydn 
ban hanh VBQPPL. Mae dii luat khdng yeu 
cau nhung cd trudng hgp du an, du thao van 
tiln hanh tdng ket, danh gia tinh hinh thuc 
hidn nhung quy dinh ciia luat hien hanh, 
van ed bao cao danh gia tac ddng ciia chinh 
saeh. Luat nam 2015 khdng quy dinh rd khi 
ap dung ttinh ty, thu tue nit ggn, co quan 
chii tri soan thao bat budc phai thuc hien cae 
budc nao cua quy trinh thdng thudng, duge 
bd qua eac budc nao... dan den su khdng 

thdng nhit trong vide ap dung phap luat, anh 
hudng tdi chat lugng cua van ban. 

Thu: ba, vide khong ap dung trinh tu, 
thu tue nit ggn trong giai doan lap dd nghi 
xay dung van ban khidn quy ttinh xay dung, 
ban hanh van ban ttd nen ciing nhac, thidu 
Imh boat, khdng xir ly nhiing trudng hgp can 
phan ung nhanh nhay, thich img vdi hoan 
canh thuc te, dae bidt la xay dung luat, phap 
lenh, nghj quydt ciia Qudc hgi, Nghj quydt 
eiia UBTVQH. Quy trinh hai budc (lap dd 
nghi va soan thao) trd ndn ciing nhae vi lieu 
chang khi lap dl nghj khdng dugc ap dung 
quy trinh rut ggn thi khi soan thao ciing se 
khdng dugc ap dyng quy trinh nit ggn. 

Thu tu, khdng bao dam nguydn tic 
cdng khai, minh bach trong xay dung 
VBQPPL theo tiinh ty, thii tyc nit ggn. Theo 
dd, eo quan chu tti soan thao khdng can phai 
dang tai du thao VBQPPL tten trang thdng 
tin didn hi dd lay y kien. Vide soan thao 
dudng nhu la cdng viee "tham lang" cua 
eo quan chii hri neu hg khdng chii dgng lay 
kien, dac bidt la lay y kien ddi tugng chiu sy 
tae dgng true tiep eua van ban. 

Thii- ndm, Luat nam 2015 eung khdng 
quy dinh eu thd ddi vdi cac du an, du thao 
VBQPPL xay dung, ban hanh theo trinh tu, 
thil tyc nit ggn thi ndi dung, thu tue tham 
dinh, thim tra ed gi khac so vdi cae du an, 
du thao VBQPPL dugc xay dyng, ban hanh 
theo thil tue thdng thudng. Lieu chang, quy 
truih thim dinh, tham tra ngoai nit ngan vd 
thdi han cung can xem lai ndi dung ciia bao 
cao tham djnh cd nhat thidt phai day dii cac 
ydu eiu nhu ddi vdi tham djnh, tham tra 
VBQPPL theo quy trinh thdng thudng do 
khdng day dii dir lieu dau vao (khdng cd bao 
cao tdng kdt, bao eao danh gia tac dgng). 

Thu sdu, viee kilm soat trong xay 
dung va ban hanh VBQPPL theo trinh ttr, 
thil tyc nit ggn thilu chat che, khdng ed su 
kidm soat eiia eo quan cd tham quyen. 
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Thie bdy, dudng nhu vide xay dung va 
ban hanh van ban theo trinh ty, thii ttic nit 
ggn chua cd su ^an ket vdi viec ngi luat hda 
dilu udc qudc te dl ap dung ngay trong khi 
Luat Dilu udc qude td lai quy djnhcu thd ve 
vide ky kit, gia nhap dilu udc qudc tl theo 
trinh tu nit ggn. 
3. Giai phap hoan thien 

Xuit phat tir nhiing han chd, bat cap 
nhu da phan tieh d ttdn, viec quy djnh cu 
thi hon cac trudng hgp xay dung va ban 
hanh VBQPPL theo trinh ty thii tue nit ggn 
ddng thdi md rdng tham quydn ban hanh 
VBQPPL la cin thilt. Trong bdi canh dy an 
Luat sira ddi, bo sung mdt sd dieu eiia Luat 
Ban hanh VBQPPL nam 2015 dy kiln trinh 
Qude hdi eho y kiln thang U/2019 va thdng 
qua thang 6/2020, chiing tdi cho rang: 

Mdt Id, can nghien cuu dd xay dyng 
he tidu chi nhim xac dinh VBQPPL dugc 
xay dyng va ban hanh theo trinh ty, thii tyc 
rut ggn. Theo do, can quy dinh ro didu kidn 
ap dyng trinh ty, thii tyc nit ggn ttong xay 
dung, ban hanh VBQPPL theo nguydn tac 
chi ap dung quy trinh nit ggn ddi vdi nhirng 
du an, du thao VBQPPL du kien xay dung, 
ban hanh khdng cd ndi dung phiic tap, tac 
ddng va anh hudng khdng nghiem trgng ddn 
su phat ttien kinh te - xa hdi ciia dat nude 
hoac quyen, lgi ieh eita nhan dan. Tidu chi 
de eho phep ap dung ttinh ty, thit tyc nit ggn 
chi khi ngi dung sira ddi, bd sung chi mang 
tinh ky thuat ddi vdi nhieu quy djnh d nhilu 
van ban do cung mot eo quan ban hanh dl 
dam bao phii hgp, thdng nhat vdi VBQPPL 
radi duge ban hanh; ngi dung sii'a ddi, bd 
sung khdng cd anh hudng Idn den quyen, 
lgi ich va nghia vii ciia cdng dan; Quy djnh 
cua du an, du thao VBQPPL khdng lara phat 
sinh Idn vd nguon nhan luc va tai chinh bao 
dam thuc hien; trong tnrdng hgp dot xuat, 
cap thiet nham dap iing kjp thdi nhu cau 
quan ly nha nude va bao dam lgi ich chung; 
ban hanh ngay VBQPPL de kip thdi ndi luat 
hda cac cam kdt quoc te raa Viet Nam la 
thanh vidn. 

Hai Id, md rdng pham vi VBQPPL 
dugc xay dung va ban hanh theo trinh tu, 
thu tue nit ggn ddi vdi trudng hgp ban hanh 
VBQPPL dd bai bd, ngung hidu lyc toan bp 
hoac keo dai thdi han ap dung toan bg hoac 
mot phan eua VBQPPL ttong mdt thdi han 
lihit dinh. 

Ba la, quy dinh tham quyen eua Bg 
trudng, Thu trudng eo quan ngang bd, Chanh 
an TANDTC, Vien trudng VKSNDTC, 
Tdng KTNN duge ban hanh VBQPPL chi 
ddi vdi trudng hgp ban hanh VBQPPL de 
bai bd, ngung hidu lye toan bg hoac keo dai 
thdi han ap dung toan bd hoac mdt phan cua 
VBQPPL trong mdt thdi han nhat dinh. 

Bdn Id, nghidn cuu quy ttinh, thu tue 
nit ggn trong Luat Didu udc qudc td de sira 
ddi, bd sung Luat Ban hanh VBQPPL cho 
phil hgp. 

Ndm Id, bd sung quy djnh xay dung va 
ban hanh VBQPPL theo trinh ty, thu ttic nit 
ggn theo hudng bat bude nhu hd so phai co 
bao cao tdng ket hoac danh gia thuc ttang, 
bao cao danh gia tac dgng ciia chinh saeh; 
dang tai dd lay y kien nhan dan va ddi tugng 
chiu su tae dgng eua van ban... 

Cd the khang dinh rang, quy trinh xay 
dung, ban hanh VBQPPL theo trinh ttr, thii 
tue nit ggn la cdng cu phap ly hiiu hidu trong 
quan ly, didu hanh, dat nude va la quy trinh 
khdng thd thieu ttong xay dung va ban hanh 
VBQPPL d ea trung uong va dia phuang. 
Tuy nhidn, xuat phat tir nhung bat cap ttong 
ban than quy dinh va trong thuc tidn thi hanh 
eho thay, can ed nhirng nghidn euu thiu dao 
vl quy trinh nay. Do do, tilp tye nghidn ciiu, 
hoan thien eae quy djnh cua Luat nam 2015 
vl trinh ttr, thii ttie nit ggn ttong xay dung, 
ban hanh VBQPPL la hit sire cin thidt* 
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