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Abstract 

In order to evaluate the Vietnamese law on the elimination of 
forced labour, it is needed to proceed comprehensive comparisons 
and assessments with international standards on the forced 
labour. The Convention No. 29 and Convention No. 105 of the 
International Labor Organization are considered as the two 
foundermental documents on anti-forced labour. The ConvenUon 
No. 29 was adopted by the Plenary Session on June 28, 1930 and 
the Convention No. 105 was adopted by the Plenary Session on 
June 25, 1957. Currently, Vietnam has joined the Convention No. 
29 and is also reviewing to consider joining the Convention No. 
105 of the Intemational Labor Organization. 

1. Ve dinh nghia lao ddng cirong biic hoac 
bat buoc 

Cong uac sd 29 ciia Td chiie Lao ddng 
qudc te (ILO) da dua ra dinh nghTa kha day 

du ve lao dong cu&ng biic hoac bat budc. 
Theo do, tai khoan 1 Dieu 2 Cdng ude sd 
29 quy dinh; "Tat ca cac edng vide hay dieh 
vu ma mot ngudi thuc hien dudi su de dga 

Bai viet co sii dung ket qua cua De tai nghien ciiu khoa hoc cap B6: "Lao dong circmg biic - Tieu chuan quoc te, phap 
luat va thî c tien a \^et Nam" do ThS. Le Phit Ha lam chii nhiem. 
Xem them Quylt dinh s6 2528/QB-TTg ciia Thu tucmg Chinh phu 

- L A P PHAPl 



NHA NirdC VA PHAP LUAT 

phai ehiu mdt hmh phat va vi hinh phat nay 
ngudi do khdng tu nguyen lam vide". Nhu 
vay, mot hoat ddng lao ddng dugc coi la lao 
dong cudng biie hoac bat huge khi cd sir 
hidn dien cua ca 3 ydu td: 

Thii nhat, mdt ngudi thyc hidn mdt 
edng vide hoac dich vu cho ngudi khac; 

Thii hai, ngudi nay khong tu nguydn 
thuc hidn cdng vide hoae dieh vu d6; 

Thii ba, ngudi thue hidn cdng viee 
hoac dich vu do bi de dga se chiu mdt hinh 
phat nao dd neu khdng tidn hanh edng vide 
hoac dich vu do. 

v l pham vi, khai nidm ma Cdng udc 
29 dua ra khdng bd hep dudi dang cac hanh 
ddng cu the la "danh dap, nhuc ma hoac bi 
ep budc" ngudi lao ddng ma nd the hien 
dudi dang ca de dga va ea hanh ddng lidn 
quan tcri bao lue, hay han chd vd than thd, 
hay tudc doat quydn tu do va eae dac quyen 
khae ciia ngudi lao dong. Ve ddi tugng ciia 
de dga hay ap dung cac hinh phat nham ep 
huge ngudi lao ddng phai lam nhung edng 
vide ma ban than hg khdng tu nguydn hoac 
trong nhiing dieu kien lao ddng tdi tan theo 
khai niem ciia Cdng udc 29 khdng ehi ddi 
vdi ngudi lao ddng ma cdn cd thd ddi vdi ca 
than nhan ciia hg. Vd cdng vide sii dung lao 
ddng cudng biic theo khai nidm ciia Cong 
ude 29 eiing khong chi bd hep trong pham vi 
giao kdt va thuc hidn hgp ddng lao ddng hay 
trong quan he lao ddng ma dd cd thd la bat 
ky mot "edng viec hoae dich vu" nao "ma 
mdt ngudi ep huge phai lam dudi su de dga 
ciia mdt hinh phat nao do ma ban than ngudi 
do khdng tu nguyen lam". 

Trong phap luat Viet Nam, khai niem 
lao dong cuong biie dugc quy dinh tai khoan 
10 Didu 3 ciia Bg luat Lao ddng (BLLD) 
nam 2012. Theo do cuong biic lao ddng la 
viee diing vii luc, de dga dung vii luc hoac 
cae thu doan khac nham bude ngudi khac 

lao dong trai y mudn ciia hg. Quy dinh nay 
ehu ydu nhan manh ylu to khdng tu nguydn 
la do viec dung vii luc hoae de dga dung vu 
luc, trong khi thuc tl cd rat nhidu nhung 
dang ep huge, cuong buc khae. Thuat ngii 
"thii doan khac" chua dugc giai thich mpt 
each ro rang nen rat khd xac dinh. 

Ngoai ra, pham vi dieu chinh cua 
BLLD nam 2012 la nhiing hoat ddng lao 
ddng tao ra thu nhap ma khdng hi phap luat 
cdm, nen vide dung thuSt ngu "lao ddng" 
trong dinh nghia vd lao ddng cudng biic d 
BLLD nam 2012 dan den each hidu la lao 
ddng cuong biic ehi xay ra khi mdt ngudi 
phai thuc hi?n nhiing cdng viec hgp phap 
trai vdi y mudn ciia hg, cdn nhiing cdng viec 
bit hgp phap ma mdt ngudi phai thuc hien 
ngoai y mudn ciia hg khdng nam trong ndi 
ham khai niem lao ddng cuong biic. 

Cach hiiu do hep hon khai niem ve lao 
ddng cudng biic ciia Cdng uoc sd 29. Cdng 
udc nay dung thuat ngii "mot ngudi phai 
thuc hien mot cdng viec hoac dich vu" de 
ehi ea nhiing trudng hgp ma edng vide hay 
dich vu hgp phap hoac bat hgp phap. Ndi 
each khae, theo Cdng udc sd 29, lao ddng 
cuong biic khdng dugc xae dinh theo tinh 
chat cua edng vide (co the hgp phap hoac 
khong hgp phap theo luat qudc gia) ma phai 
theo tinh chat ciia mdi quan he giua ngudi 
thuc hien cdng viec va ngudi hudng lgi tii 
cdng vide-*. 

Khai niem lao ddng cuong biic chua 
duge lam ro da gay khd khan cho vide xii ly, 
ciing nhu cho vide xae dinh nan nhan va bao 
vd, hd trg nan nhan eiia lao ddng cuong biic 
theo nhu ydu cau ciia Cdng uac sd 29. 

2. Cac cdng viec khong du-ac coi Ik lao 
dong cirong blrc hoac b t̂ buoc 

Theo quy dinh cua Cong udc 29, lao 
dgng cuong biie hoac bat buoc khong bao 
gdm: 

3 Ve van de n^y, xem them Phan Thi Thanh Huygn, Nhan difn vk lao dong cuong biic trong phap luat lao d6ng Viet Nam 
hien hanh, tai http-//tcdcpl.moj.gov.vn/qt/tintuc/Pages/thi-hanh-phap-luat.aspx?ltemID=l 11. 
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- Mgi cdng viec hoac dieh vu budc 
phai lam theo cae dao luat ve nghTa vu quan 
su bat bude va trong nhiing cdng vide cd 
tinh chat quan su thuan tiiy; 

- Mgi edng viec hoae dieh vu thudc 
nhiing nghia vu edng dan binh thudng ciia 
cdng dan trong mdt nude tu quan hoan toan; 

- Mgi cdng vide hoae dich vu ma mdt 
ngudi huge phai lam do mot quyet dinh eua 
Tda an, vai dieu kidn la cdng viec hoac dich 
vu dd phai tien hanh dudi su giam sat va 
kiem tra ciia nhiing nha chiic trach cdng 
cdng, va ngudi do khdng bi chuydn nhugng 
hoac bi dat dudi quyen sii dung cua nhung 
tu nhan, cdng ty hoac hiep hgi tu nhan; 

- Mgi edng vide hoac dich vu budc 
phai lam trong nhung trudng hgp khan cap, 
nghia la trong nhiing trudng hgp ed chien 
tranh, xay ra tai hga hoae cd nguy ca xay ra 
tai hga nhu la chay, lut, ddi, ddng dat, djch 
benh dii ddi ciia ngudi va gia siie, su xam hai 
eua thii vat, edn trung hoac ky sinh trung, va 
ndi chung la mgi tinh thd gay nguy hidm cho 
ddi sdng hoae eho su binh yen ciia toan thd 
ho^c mot phan dan cu; 

- Nhimg cong vide cua thdn xa vi lgi 
ich true tilp eiia tap thd va do nhiing thanh 
vien cua t^p thi do thuc hien, va vi vay, 
cd thd coi nhu la nghia vu cdng dan binh 
thuang ciia eac tiianh vidn tap thd, vdi didu 
kien la nhiing thanh vidn trong tap the dd 
hoac nhiing ngudi dai dien true tidp ciia hg 
cd quydn dugc tham khao y kidn vd su can 
thiet cua cdng vide ay. 

Theo quy dinh eiia phap luat Viet Nam 
rai rae trong Bg luat, Luat va cac van ban 
hudng dan thi hanh thi ed mot so cdng viee 
ma edng dan phai thuc Men nhu nghTa vu, 
khdng dugc coi la lao ddng cudng biic hoac 
bat budc. 

Thii nhat, ve nhiing edng vide lidn quan 
ddn nghia vu quan su, Luat NghTa vu quan 
su nam 2015 quy dinh cdng dan trong do 
tudi thue hidn nghia vu quan su, khdng phan 

biet dan tdc, thanh phan xa hdi, tin ngudng, 
tdn giao, trinh do hgc van, nghe nghidp, noi 
cu tni phai thuc hidn nghTa vu quan sir theo 
quy dinh. Vd dilm nay, quy dinh ciia phap 
luat Viet Nam phu hgp vdi quy dinh cua 
Cong udc 29 vl lao ddng cuong biic. 

Thu hai, vl nghTa vu cdng dan binh 
thudng, phap luat Viet Nam trudc day cd 
quy dinh trong Phap lenh NghTa vu lao ddng 
edng ich nam 1999 vl nghia vu eua ngudi 
dan ddng gdp ngay edng dd lam nhiing vide 
vi lgi ieh edng ddng. Tuy nhien, cung vdi 
dilu kidn kinh tl - xa hdi thay ddi, Phap 
lenh nay da dugc bai bd. Hidn nay, quyen 
eiing nhu nghia vu eua eong dan trong tiing 
ITnh vuc duge phap luat dieu chinh trong 
ITnh vue do quy dirih ro rang, eu thd. Vd co 
ban, edng dan chi can dam bao nhiing nghTa 
vu binh thudng trong chd dd XHCN tu do, 
tu nguydn, binh dang. Quy dinh vd van de 
nay phu hgp vdi quy dinh vd mgi cdng viec 
hoac dieh vu thudc nhung nghTa vu cdng dan 
binh thudng ciia cdng dan trong mdt nude tu 
quan hoan toan khdng dugc coi la lao ddng 
cudng biie. 

Thii ba, vl vide lao ddng theo quydt 
djnh cua Tda an, theo quy dinh cua phap luat 
Viet Nam bao gdm eae trudng hgp sau: lao 
dgng trong eac co sd cai nghien bat budc 
(theo quydt dinh dua vao eo sd cai nghidn 
bat bude ciia Tda an ddi vdi ngudi nghien ma 
tiiy); lao dgng trong cac trudng giao duong 
(theo quydt dinh dua vao trudng giao dudng 
cua Tda an ddi vol trudng hgp ngudi chua 
thanh nien pham tgi); lao ddng trong trai 
giam (theo ban an, quydt dinh phat tii ciia 
Tda an ddi vdi truang hgp ngudi pham tgi 
theo quy dinh cua Bd luat Hinh su - BLHS). 

Truoc hit la ddi vdi trudng hgp lao 
ddng trong cac co sd cai nghien bat budc. 
Ngudi nghidn ma tiiy dugc dua vao co sd eai 
nghidn bat budc vdi muc dich tri lieu ehiia 
benh, hudng nghidp day nghe de tai hda 
nhap cgng ddng cho hg. Lao ddng bat bude 
cua hg trong cac co sd cai nghidn bat budc 

11 564(380) T2/2019 
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eiing khdng ngoai muc dich dd. Quy dinh 
cua phap luat Viet Nam vd van dl nay vl co-
ban phu hgp vdi quy dinh cua Cdng ude so 
29. Tuy nhidn, cd dilu ckn luu y la thuc tl 
cho thky, dd phat sinh cuong biic lao dgng 
tir cac co sd cai nghien bat buoc nhung vide 
thanh tra, giam sat lai chua duge chat chd, 
kip thdi. 

Ddi vdi lao dgng cua ngudi ehua thanh 
nidn trong cac trudng giao duong, theo quy 
dinh tai Dilu 96 BLHS nam 2015 thi viec 
dua ngudi chua thanh nidn vao trudng giao 
duong khdng phai la hinh phat ma la mot 
trong nhimg bien phap tu phap eo tinh giao 
due, phdng ngira do Tda an quydt dinh, ap 
dung ddi vdi ngudi dudi 18 tuoi pham tdi, 
nlu thiy do tinh chat nghiem trgng ciia hanh 
vi pham tdi, do nhan than va mdi trudng 
sdng cua ngudi dd ma can dua ngudi do vao 
mdt td chiic giao due cd ky luat chat ehe. 
Ngudi duge dua vao trudng giao duong 
phai chiu su giam sat, quan ly, giao due eiia 
nha hnidng va phai hgc tap, ren luyen, lao 
dgng, sinh hoat dudi su quan ly, huong dan 
cua can bd, giao vien trudng giao dudng. 
Quyet dinh dua vao trudng giao duong da 
each ly ngudi chua thanh nidn khdi mdi 
trudng sdng ciia ngudi dd, khdi gia dinh, 
nha trudng va dua hgvao mdt mdi trudng 
hoan toan mdi vdi ky luat chat che, nghiem 
khae. Ngudi chua thanh nidn lai la nhimg 
ngudi chua trudng thanh, tam sinh ly edn 
dang phat tridn va nhan thiic chua day dii. 
Mat khac, phap luat quy dinh ve lao ddng 
eiia ngudi chua thanh nidn trong truong 
giao dudng cdn chua xac dinh rd mdt sd 
van dd co ban, true tidp lidn quan den quydn 
va nghia vu lao ddng ciia cac em nhu nghd 
phu hgp vdi ngudi chua thanh nidn, giam 
sat lao dgng cua nguoi chua thanh nidn cua 
cac CO quan cd tham quyen trong ITnh vuc 
lao ddng... Dae biet, ve van dd thuc thi cac 
quy dinh phap luat lien quan den lao dgng 
trong trudng giao dudng edn thidu su giam 
sat thanh tra thudng xuyen ndn ed thi din 

ddn truang hgp lgi dung de cuong biic lao 
dgng tren thyc te. 

Ddi vdi mdt hinh thiic lao dgng khac 
theo quyet dinh cua Tda an la lao ddng eiia 
cac pham nhan trong trai giam. Theo quy 
dinh ciia phap luat Viet Nam, cae pham 
nhan trong tu phai chap hanh ndi quy, t̂ uy 
ehl trai giam trong dd phai chap hanh chd dp 
lao dgng bit budc phii hgp vdi do tudi, sire 
khde va dap ling ydu ciu quan ly, giao diic, 
hda nhap cgng ddng. Quy dinh ciia phap 
luat Viet Nam vl co ban phii hgp vdi quy 
dinh phap luat qude tl vl viec lao dgng theo 
quydt dinh cua Tda an khong dugc coi la lao 
dgng cuong biie. Vide ngudi pham tgi khi 
chip hanh an phat tCi hoac ngudi ehua thanh 
nidn phai thuc hien nghia vu lao dgng, hgc 
tap nhim giao due, cai tao hg, ngan ngua 
tai pham va vi pham phap luat. Tuy nhien, 
eung gidng nhu eac quy dinh phap luat ve 
lao dgng ciia ngudi chua thanh nien trong 
trudng giao duong, lao ddng ciia ngudi 
nghien ma tiiy trong cac ca sd cai nghidn bat 
huge, viec hudng dan tridn khai thi hanh cac 
quy dinh ve lao dgng cua pham nhan trong 
trai giam edn chua cu thd va thi hanh trdn 
thuc te cdn khoang each so vdi quy dinh cua 
phap luat. 

Thii tu, vd mgi cdng vide hoac dich 
vu budc phai lam trong nhiing trudng hgp 
khan cap, nghTa la trong nhiing trudng hgp 
ed ehien tranh, xay ra tai hga hoac cd nguy 
eo xay ra tai hga nhu la chay, lut, ddi, ddng 
dat, dieh benh dii ddi cua ngudi va gia siic, 
sir xam hai ciia thii vat, edn trung hoac ky 
sinh triing va ndi chung la mgi tinh thd gay 
nguy hidm cho ddi sdng hoac cho su binh 
yen cua toan the hoac mot phan dan cu. Luat 
Qudc phdng Viet Nam tai Didu 37 cd quy 
dinh: "Cdng dan Viet Nam la ngudn nhan 
lire CO ban, chii ydu cua qudc phdng". Khi cd 
chidn tranh hoae tinh trang khin cip, Uy ban 
Thudng vu Qudc hgi cd thi xem xet, quylt 
djnh tdng dgng vidn hoac dgng vidn cue bd 
(Dieu 30 Luat Qudc phdng). Day la viec huy 
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ddng siic dan trong dam bao an ninh ehung 
cho toan xa hgi, bao vd tai san chung eua 
nhan dan, cua Nha nuoc, phu hgp vdi quy 
dinh cua phap luat qude tl va khong duge 
coi 1̂  cu&ng biie lao ddng. 

Tuy nhidn, ddi vdi quy dinh tai Dieu 
107 BLLD nam 2012 vl vide ngudi su dung 
lao dgng ed quyen yeu eau ngudi lao ddng 
lam them gidf vao bat ky ngay nao va ngudi 
lao ddng khong dugc tu choi trong cac 
trudng hgp sau day: 

1. Thue hien lenh ddng vien, huy ddng 
bao dam nhiem vu quoc phdng, an ninh 
trong tinh trang khan cap ve quoc phdng, an 
ninh theo quy dinh eiia phap luat; 

2. Thuc hidn cac cdng viec nham bao 
ve tinh mang con ngudi, tai san ciia co quan, 
td chuc, ca nhan trong phdng ngua va khac 
phuc hau qua thidn tai, hda hoan, dich benh 
va Iham hga" 

Quy dinh cua BLLD nam 2012 nhu 
vay qua rdng so vdi quy dinh ve cac trudng 
hgp khan cap dugc phep huy dgng lao dgng 
cuong biic tai khoan 2 Dieu 2 ciia Cong udc 
sd 29. Theo dd, Cdng ucrc s6 29 chi cho phep 
lao ddng bat huge trong eac trudng hgp khan 
cip, trong khoang thdi gian dac biet trong 
chidn tranh hoae thien tai hoae nguy co thien 
tai va trong cac trudng hgp nguy hidm tdi su 
an toan cua mot phan hoac toan nhan loai''. 

Thii nam, vd nhiing cdng viee ciia thdn 
xa vi lgi ich true tidp cua tap the va do nhiing 
thanh vien ciia tap thd do thuc hien. Hidn 
phap nam 2013 ed quy dinh: Cdng dan ed 
nghTa vu tuan theo Hidn phap va phap luat; 
tham gia bao ve an ninh qudc gia, trat tu, an 
toan xa hgi va chap hanh nhiing quy tae sinh 
hoat cdng cdng^ Tren thue te, vide thuc hien 
nhung cdng vide ciia thon xa la vi lgi ich eiia 

tap thd va tren tinh than tu nguyen, dan chil 
ciia nhan dan, khdng cd quy dinh ep budc 
cdng dan phai tham gia lao dgng cdng ich 
eho thdn xa. 

3. Vl cam kit khong sw dung bat ky hinh 
thirc lao d^ng cir&ng birc nao 

Cdng udc sd 105 eua ILO vd xda bd 
lao dgng cuong biic quy dinh vd vide cam 
kdt khdng sii dung bat ky hinh thiic lao dgng 
cuong biic nao nhu mot trong cac bien phap 
sau day: 

- Nhu la mot bidn phap cuong chd hay 
giao due chinh tri, hoac nhu mot su trung 
phat ddi vdi nhung ai dang cd hoac dang 
phat hidu chinh kien, hay y kidn chdng ddi 
vl tu tudng ddi vdi trat tu chinh tri, xa hgi 
hoac kinh tl da dugc thiet lap; 

- Nhu la mdt bien phap huy ddng va 
sii dung nhan edng vao muc dich phat tridn 
kinh te; 

- Nhu la mot bien phap vd xir ly vi 
pham ky luat lao ddng; 

- Nhu la mdt su tning phat ddi vdi vide 
da tham gia dinh edng; 

- Nhu la mdt bidn phap phan biet ddi 
xu vd chiing toe, xa hdi, dan tgc va tdn giao. 

Phap luat Viet Nam khdng cd quy 
dinh vide sii dung lao ddng cudng biic hoac 
bit huge nhu la mot su tning phat nhiing 
ai dang ed hoae phat bieu chinh kien hay y 
kidn chdng ddi ve tu tuang ddi vol trat hr xa 
hgi hoac kinh td da thidt lap. Hidn phap nam 
2013 da quy dinh: Cdng dan ed quyen tu 
do ngdn luan, tu do bao chi, tidp can thdng 
tin, hdi hgp, lap hdi, hidu tinh .̂ Tuy nhien, 
ddi vdi quy dinh eua Cdng udc sd 105 ve 
vide khdng sir dung lao dgng cuong biic nhu 
la mdt bien phap cuong chd hay giao due 
can dugc xem xet lai mot each ky ludng. 

Observation (CEACR) - adopted 2013, published 103rd ILC session (2014) C029 - Forced Labour Convention, 1930 
(NO. 29) -Viet Nam, tai http://www.ilo.org/dvn/normIex/eD. Muc VU. 
Di6u 46 Hi6n ph^p nam 2013. 
Dieu 25 Hi6n phap nam 2013. 
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Day eung la mdt vin dl tra ngai khi Viet 
Nam phe chuin Cdng udc sd 105. Viet Nam 
hien nay vin tdn tai trong ca phap luat va 
thuc tidn vide dua ngudi chua thanh nien vi 
pham phap luat vao trudng giao dudng dd 
giao due. Ngudi chua thanh nidn bude phai 
chip hanh mgi ndi quy, quy chi ciia trudng 
giao dudng, trong dd cd quy dinh vd viec bat 
budc lao ddng. 

Phap luat Viet Nam ciing khdng cd 
quy dinh vide su dung lao ddng cudng biic 
hoac bit budc nhu mot bidn phap huy ddng 
va sic dung nhan cdng vao muc dich phat 
tridn kinh td. 

Ddi vdi viec cam kdt khdng sir dung 
lao ddng cuong biic nhu la mdt bidn phap vd 
xir ly ky luat lao ddng, phap luat Viet Narn 
mac dii chua ghi nhan true tidp ve van de 
nay, nhung ciing quy dinh kha chat che va cu 
thi vl vin dl xir ly ky luat lao ddng de han 
chd xay ra cuong birc lao dgng. Cac hinh 
thiic ky luat lao dgng dugc quy dinh ttong 
BLLD bao gdm: khidn trach; keo dai thdi 
han nang luong khdng qua sau thang hoac 
chuyin lam cdng viec khac cd miic luong 
thip hem trong thoi ban tdi da la sau thang 
hoac each ehiic; sa thai. Khi tidn hanh viec 
xir ly ky luat lao dgng, ngudi sir dung lao 
dgng phai chimg minh duge ldi cua ngudi 
lao dgng. Ngudi lao ddng ed quyen tu bao 
chiia hoac nhd luat su, bao chiia vidn nhan 
dan hoac ngudi khac bao chiia. Khi xera xet 
xii ly ky luat lao dgng phai cd mat duong su 
va phai ed sir tham gia cua dai dien Ban ehap 
hanh Cdng doan co sd trong doanh nghiep 
va phai dugc ghi thanh bien ban. Nhiing quy 
dinh trdn da phan nao han che duge nhiing 
hanh vi mang tinh ehat cuong biie lao ddng 
ma ngudi su dung lao dgng ap dat ddi vdi 
ngudi lao ddng khi hp vi pham ky luat lao 
dgng. Tuy nhien, viee trien khai trdn thue 
td cac quy dinh nay trong doanh nghiep can 
phai cd su giam sat va can phai cd chd tai dii 
manh de thuc hidn diing muc dich khong su 
dung lao ddng cuong biie nhu la mdt bien 
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phap ve xii ly ky luat lao ddng. 
Ddi vai vide cam kit khdng sir dung 

lao ddng cuong biic nhu mdt su trimg phat 
ddi vdi vide da tham gia dinh cdng, phap 
luat Viet Nam quy dinh nghiem cim tit ca 
cac hanh dgng trii dap, tra thu ngudi tham 
gia dinh cdng hoae lanh dao cugc dinh cdng. 
Ngudi can trd vide thuc hien quyen dinh 
edng hoae ep budc ngudi khac dinh edng, 
ngudi cd hanh vi bit hgp phap ttorig khi dinh 
cdng, ngudi khdng thi hanh Quyet dinh cua 
Thil tuang Chinh phii, Quylt dinh cua Tda 
an nhan dan, thi tiiy theo mire do vi pham, 
phai bdi thudng thidt hai, bi xu phat hanh 
chinh hoac bi truy cuu ttach nhidm hmh su. 
Nhiing quy dinh nay thd hien cam kdt manh 
me ciia Viet Nam trong viee khdng sir dung 
lao ddng cudng birc nhu mot su trimg phat 
ddi vdi viee tham gia dinh cong. Tuy nhien, 
thuc tl ciia cae cugc dinh cdng xay ra tai Vidt 
Nam, chii su dung lao dgng thudng trung 
phat ngudi lao dgng bing rat nhidu hinh thiic 
rit tinh vi. Mdt trong sd dd la vide ep buoc 
ngudi lao dgng chuydn sang lam mdt cdng 
vide khac vdi mire luong thap hon, dieu kien 
lam vide kem hon, bdc lot siic lao dgng hoac 
sit dung nhihig ngi quy khac nghidt dd buoc 
ngudi lao ddng phai nghi viec. 

Ddi voi vide loai bd vide su dung lao 
dgng cuong birc lam phuong tien phan biet 
ddi xu, phap luat Viet Nam khdng cd quy 
dinh viee sii dung lao dgng cu&ng biie hoac 
bat bude nhu mot bien phap phan bidt ddi xir 
ve chiing tgc, xa hgi, dan tgc hoac tdn giao. 
Hiln phap Viet Nam quy dinh: "...Nghidm 
cam mgi hanh vi ky thi, chia re dan toe". 

Nhu vay, vd ca ban quy dinh cua phap 
luat Viet Nam phii hgp vdi tinh than eua phap 
luat qudc td vd vide cam ket khdng sir dung 
bat ky hmh thiic nao cua lao ddng cudng hire. 
Tuy nhidn, he thdng phap luat Viet Nam cdn 
chua day du ddi vai van de nay. Bdn eanh 
do, vide thue thi phap luat ttong ITnh vue n^y 
ciing chua nghidm tue va thidu sir giam sat 
ciia eac ca quan cd tham quydn. 
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4. Chd tai doi vtri viec cir&ng birc hoac bat 
budc lao dong 

Phap luat qudc td ed quy dinh ve vide 
ap dung chd tai ddi vdi vide cuong birc lao 
ddng. Didu 25 Cdng uac sd 29 ve lao ddng 
cu&ng bice hoac bat budc quy dinh; "Hanh vi 
huy ddng bat hgp phap vide di lam lao ddng 
cudng biic hoac bat budc se phai bi chd tai 
hinh su" va chd tai do phap luat quy dinh 
phai ed dii hieu luc thuc su va dugc ap dung 
nghidm ngat. Dieu 2 Cdng uac sd 105 ve 
xda bd lao dgng cuong biic quy dinh: "Mgi 
nude thanh vien eua ILO phd chuan Cdng 
udc nay cam kdt sir dung cac bidn phap cd 
hidu qua nham xda bd ngay va toan bg lao 
ddng cuong birc bat budc". 

Theo phap luat Viet Nam, cu&ng birc 
lao dgng la hanh vi trai phap luat. Ngudi 
thuc hidn hanh vi nay cd thd phai chiu cac 
chd tai vd dan su, hanh chinh va hinh su. 

Vd chd tai dan su: Bd luat Dan su nam 
2015 quy dinh: Ca nhan, phap nhan cd quyen 
dan su bi xam pham phai dugc bdi thudng 
toan bg thidt hai, trir trudng hgp eac bdn co 
thda thuan khac hoac luat cd quy dinh khac .̂ 

Vd chd tai hanh chinh: BLLD nam 
2012 quy dinh cam ngugc dai ngudi lao 
ddng, cam cuong biie lao ddng dudi bat ky 
hinh thirc nao ddng thdi dua ra cac quy dinh 
vd thanh tta nha nude ve lao ddng va vide 
xir phat vi pham phap luat lao ddng, trong 
dd bao gdm ca vide xii phat hanh chinh va 
ky luat. 

Ben canh dd, xuydn sudt trong Nghi 
dinh sd 95/2013/ND-CP cua Chinh phii 
ngay 22/8/2013 quy dinh xir phat vi pham 
hanh chinh trong ITnh vue lao dgng, bao 
hidm xa hdi, dua ngudi lao dgng Viet Nam 

di lam vide d nuac ngoai theo hgp ddng va 
Nghi dinh sd 88/2015/ND-CP ciia Chinii 
phil ngay 7/10/2015 sua ddi, bd sung mot 
sd didu cua Nghi dinh sd 95 cung quy dinh 
vide xu phat tidn va ap dung cae bidn phap 
khae phuc hau qua ddi vol cac hanh vi cd 
diu hieu ciia lao ddng cuong biie, vi du nhu: 
vi pham quy dinh vd giao kdt hgp ddng lao 
dgng^ vi pham quy dinh ve thii viee^ vi 
pham quy dinh vd thai gid lam vide, thdi gia 
nghi ngai'"... 

Ve ehe tai hinh sy, BLHS nam 2015 
quy dinh Tdi cuong hue lao dgng tai Didu 
297. Trong dd quy dinh rd tiiy theo tinh 
chat, miie do nghiem ttgng eiia hanh vi ma 
viee phat tien, phat eai tao khdng giam gitr 
hoac phat tii dugc ap dung ddi vdi ngudi 
nao dung vii luc, de dga dimg vii lire hoac 
thu doan khac ep budc ngudi khac phai lao 
dgng, Ngoai ra, ngudi pham tdi cd thd bi 
cam dam nhiem chiic vu, cam hanh nghd 
hoac lam cdng viec nhat dinh tir 01 nam den 
05 nam. Bdn canh do, chd tai hinh sir eung 
dugc ap dung ddi vdi mdt sd trudng hgp 
cuong bice lao dgng ndu cd cac dau hidu nhu 
giam giii ngudi ttai phap luat, cuong ep ban 
dam, budn ban phu nir, tre em... 

So sanh quy dinh vd chd tai ddi vdi 
cuong buc lao ddng ciia phap luat qudc td 
vdi phap luat Viet Nam ed nhieu diem tuong 
ddng vd vide thuc hidn cac che tai nay. Tuy 
rihidn, cd mot sd hanh vi cu&ng bire lao 
dgng theo tieu ehuan cua phap luat qudc te 
nhu cu&ng birc lao ddng bang vide sir dung 
cac bidn phap de dga tai chinh, euong biic 
lao ddng bang vide sir dung cac bien phap 
de dga ve mat tam ly... van chua dugc quy 
dinh ttong phap luat Viet Nam va ed chd tai 
xii phat thieh dang. 

Dieu 13 Bo luat Dan su nam 2015. 
Dieu 5 Nghj dinh so 95/20i3/ND-CP cua Chinh phu ngay 22/8/2013 quy dinh xii phat vi pham hanh chinh trong ITnh 
virc lao dQng, bao hiSm xt h$i, dua ngudi lao d^ng ViSt Nam di lam viSc it nucrc ngoai theo hgp dong (Nghi dinh sfl 
95/2013/ND-CP). 
Di6u 6 Nghi djnh s5 95/2013/ND-CP 
Dieu 14Nghi dinh s6 95/2013/ND-CP 
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5. Mot so kiln nghi 
D I eong tac diu tranh phdng ngira va 

trin ap tdi pham cuong biie lao ddng dugc 
thuc hidn tdt ttong thdi gian tdi, ehiing ta 
phai ed mdt he thong phap luat hoan thidn, 
dap img duge ydu cau thue tidn va lam co sd 
phap ly eho cdng tae nay duge thuc thi ed 
hidu qua. Theo dd, chiing ta can tidn hanh 
nghien cim tilp tue hoan thien he thdng 
phap luat theo hudng: hoan thidn cac van 
ban phap luat ttong nuoc va tang eirdng hgp 
tac qudc tl (thdng qua viec ky kdt dieu uac 
qudc te, tham gia cae hdi nghi, didn dan khu 
vuc va thi gidi vl van dd dau tranh chong 
lao ddng cuong birc). 

Trudc hit, phap luat Viet Nam can cd 
mdt dinh nghTa diy du va ehinh xae ve lao 
dgng cuong biic va cac hinh thiic lao ddng 
cudng biic ciing nhu cae hinh thiie lao dgng 
khdng dugc coi la cu&ng birc. Dd dau tranh, 
han ehe va xoa bd lao dgng cudng biic hoac 
bit budc, van dd then chdt la chiiug ta phai 
nhan didn duge hanh vi nay thdng qua cae 
quy dinh cu the, nhat quan eiia phap luat vd 
dinh nghTa lao dgng cuong biic ciing nhu 
eae hinh thiic euong biic hoac bat huge lao 
ddng trong bdi canh quan he lao dgng cua 
ndn kinh td thi tmcmg va mang tinh dac thii 
d Viet Nam. Thuc te, each hiiu va nhiing 
hidu hidn ciia lao dgng cu&ng bite d mdi mdt 
khu vue dia ly, radi dieu kien kinh tl - xa 
hgi khac nhau ciia cac qude gia tren thd gidi 
lai cd nhiing dae thu khac nhau. Nlu thilu 
nhiing quy dinh nay se gay Idid khan cho 
eac ehii the lien quan ttong vide nhan didn, 
phat hidn hanh vi lao ddng euong biie hoac 
bat budc tten thuc td, tir dd khd cd thi giiip 
hg phong tranh ehiing, hay giiip cac nan 
nhan td cao cac hanh vi euong biie lao dgng, 
ddng thdi giup co quan cd tham quydn xif ly 
chiing mot each hieu qua. 

Cu the, can dd xuat dinh nghTa va quy 
dinh ve danh muc cac hinh thiic duge coi la 
lao ddng euong biic va bi phap luat nghiem 
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cam. Ddi vdi dinh nghia vl lao dgng cuBng 
birc, can bd sung va lam ro hon khai ni?m 
lao ddng euong biic quy dinh tai BLLD nam 
2012 ma hidn cd ngi ham hep hon quy dinh 
ciia Cdng udc sd 29. Mudn vay, can thay ddi 
each thiic dinh nghia lao dgng cudng biic tu 
vide can eii vao tmh hgp phap cua edng vide 
nhu hien nay sang can cii theo tmh chat ciia 
mdi quan he giua ngudi thue hidn cdng vide 
va ngudi hudng lgi tir cdng vide nhu each 
tilp can ciia Cdng udc so 29. 

Ddi vdi danh mue cae hinh thiic dugc 
coi la lao ddng cudng biic, phap luat can dac 
bidt nghiem cim hinh thicc cd mdi, trung 
gian lao dgng, bat ep ngudi lao dgng dat 
cgc, the ehap hoac chi tta tidn, tai san vugt 
qua miic phap luat eho phep dd dugc di xuat 
khiu lao ddng, td ehue dua ngudi qua bien 
gidi nhim mue dich lao dgng ma khdng cd 
giay phep lao ddng... Can bo sung quy dinh 
nghiem cam sii dung lao ddng cu&ng hire: 

Thu hai, vd th&i gian lam vide, BLLD 
nam 2012 dS cd nhiing quy dinh chat che ve 
gid lam them eua ngudi lao dgng dd ttanh 
tinh ttang bdc lot siic lao dgng, cu&ng biic 
lao ddng. Tuy nhidn, nhu cau sit dung lao 
ddng lam thdm gid cua doanh nghiep la rat 
Idn, dieu dd dan din mot thue tl la nhidu 
doanh nghiep huy ddng lao ddng lam them 
qua sd gio quy djnh ma khdng cd su thoa 
thuan vai nguai lao dgng, hoac nlu ngudi 
lao dgng khdng ddng y se bi de dog. xir ly ky 
luat. Trong khi do, gidi han ciia thdi gid lam 
them van cd thd ma rdng hon niia, trdn pham 
vi ddng deu hon nhung van nam trong gidi 
han cho phep dd tranh va han chd tai nan lao 
ddng cung nhu dam bao dugc siic khoe va 
su tai tao siie lao ddng cho ngudi lao dgng. 
Qua dd, nhu eau ve huy dgng lao ddng lam 
thdm gid ciia doanh nghidp dugc dap iing, 
ciing la each thiic chiing ta han ehl va chim 
dirt hinh thiic lao dgng cuong biic lien quan 
ddn van dd thoi gid lam thdm. Vi du nhu ddi 
vdi mdt sd nganh nghe vdi dac thu cong vide 
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can phai huy ddng lam them gid theo miia 
vu nhu ddt may, da giay, che bidn thuy hai 
san... phap luat can cd nhung quy dinh linh 
hoat, dua tren su thoa thuan thdng nhat giiia 
ngudi sir dung lao dgng va ngudi lao ddng. 

Thie ba, vd vide bd sung, didu chinh 
eac quy dinh phap luat ddi vdi lao ddng nude 
ngoai tai Viet Nam. Trong xu the hgi nhap 
kinh td qudc td, nhit la khi Viet Nam da trd 
thanh thanh vidn cua Td chiic Thuong mai 
the gidi (WTO) va Cgng ddng ASEAN, can 
cii vao thuc te lao dgng nude ngoai tai Viet 
Nam thi vide dan dan phai loai bd cae rao 
can, tidn tdi md cira thi ttudng lao dgng la xu 
hudng khdng the tranh khdi. Chinh saeh ddi 
vdi ngudi lao ddng nuoc ngoai lam vide tai 
Viet Nam can dugc dat trong chidn luge tdng 
thd phat trien ngudn nhan lue qude gia. Mot 
mat, can cd co chd khuydn khich, chao ddn 
nhimg nhan sir ed trinh do cao gia nhap thi 
trudng lao ddng Viet Nam phuc vu muc tidu 
hien dai hda dat nude. Mat khae, can hinh 
thanh mot "bg Ige tdt" dd nhiing lao ddng phd 
thdng, chat lugng thap ciia nude ngoai khdng 
the tham thau vao thi trudng ngi dia. Ddi vdi 
viec cap giay phep lao ddng cho nguai nude 
ngoai lam viec tai Viet Nam can sira ddi, bd 
sung quy dinh cap giay phep ddi vdi lao ddng 
nude ngoai lam viec cd thai han dudi 3 thang 
dd dam bao quan ly va giam sat dugc ddi ngii 
lao ddng nay, ttanh de xay ra tinh trang cu&ng 
bire lao dgng phat sinh. 

Thu tu, can siia ddi, bd sung va hoan 
thidn eac quy dinh phap luat vd lao ddng 
Viet Nam di lam vide d nude ngoai. Cae quy 
dinh hien nay ve hgp ddng, van de ehi phi 
mdi gidi, dich vu, tien dich vu ma doanh 
nghidp xuat khau lao dgng thoa thuan vdi 
ngudi lao ddng can sira ddi theo hudng chat 
ehe va cu the hon. Bdn canh dd, can bd sung 
quy dinh de quan ly hinh thirc lidn kdt giua 
doanh nghidp xuat khau lao dgng va ca nhan 
hoac td chirc true tidp tuyen lao dgng de dam 
bao nghTa vu phap ly cua cac ca nhan, doanh 

nghidp va td chiie nay, de minh bach hda 
hoat dgng xuat khau lao dgng. Dac biet can 
cd che tai xir phat du manh ddi vdi nhimg 
doanh nghiep xuat khau lao ddng vi pham 
phap luat. Phap luat hien nay chi quy dinh 
duy nhat trudng hgp ngudi lao ddng duge 
bdi thudng thidt hai do doanh nghidp xuat 
khau lao ddng gay ra. Thyc te, trudng hgp 
ngudi lao dgng bi tai nan lao dgng, bi pha 
hgp ddng... do loi ciia phia su dung lao ddng 
nude ngoai eiing can quy dinh chd tai xu 
phat cu the, nghiem minh. Ben canh dd, dd 
dam bao vai trd ciia doanh nghiep ttong vide 
bao ve quydn va lgi ich hgp phap cua ngudi 
lao dgng Viet Nam di lam viec d nude ngoai, 
can quy dinh doanh nghiep hoat dgng dich 
vu ximt khau lao ddng ky quy thd chap de 
khi xay ra su kien anh hudng den quydn lgi 
ngudi lao dgng, Chinh phii se sir dung quy 
nay dd hd trg quydn lgi cho ngudi lao ddng. 

Thic ndm, can tidn hanh ra soat, sira 
ddi mot sd quy dinh ctia phap luat lao ddng 
ndi chung va BLLD nam 2012 ndi rieng de 
ngan ngua kha nang lgi dung eac quy dinh 
dd dl cu&ng biic lao ddng, cu the nhu quy 
dinh vd quydn tam dieu chuyen ngudi lao 
ddng lam cdng vide khac (Didu 31), cho 
thud lai lao ddng (cac Dieu tu 53-58).., dong 
thdi ban hanh Nghi dinh mdi hoac sira ddi, 
bd sung Nghi dinh sd 05/2015/ND-CP ngay 
12/01/2015 cua Chinh phii quy dinh chi tidt 
va hudng dan thi hanh mdt sd ndi dung cua 
BLLD nam 2012 theo hudng eu thd hoa cac 
quy dinh ve lien quan den lao dgng cudng 
biic hoac lao ddng bat huge trong BLLD 
nam 2012. 

Thu sdu, can cd nhung quy dinh ve 
didu kidn dam bao cho hoat ddng eua td 
chiic cdng doan mdt each hidu qua va cd 
CO che bao ve can bd cdng doan khi hg 
bao vd quyen va lgi ieh eua ngudi lao ddng 
ndi chung, trong dau ttanh vai hidn tugng 
cudng bifc lao dgng ddi vdi ngudi lao ddng 
ndi rieng. Didu do khong ehi gdp phan hoan 
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thidn thdm co ehl ba bdn ttong quan he lao 
ddng ma edn de ttanh tinh trang phan bidt 
ddi xii da xay ra ttong thuc tiln vai chinh 
can bd cdng doan dual gdc do la mdt trong 
nhiing bilu hidn ve lao ddng cu&ng biic 
hoac bit huge vi ly do tham gia hoat ddng 
cdng doan. 

Thu bdy, can sira ddi, bd sung cae quy 
dinh vd thanh tta, kidm tra va giam sat ddi 
vdi vide su dung lao ddng trong cac trudng 
giao duong, cae eo sd eai nghien bat huge va 
ttai giam. Vide tien hanh thanh tra, kiem tra 
va giam sat nay can ed su phdi kdt hgp ciia 
nhieu co quan ehirc nang. Trien khai nghien 
ciru xay dung co chd phu hgp ddi vdi vide 
dua ngudi nghien ma tuy, vao cac eo sd cai 
nghien bat bude hoac dua ngudi ehua thanh 
nidn vao trudng giao dudng. Thuc tidn nay 
cua Viet Nam trong sudt thdi gian qua da 
gap nhidu phan irng tir phia eac td chiic va 
eae nha hoat ddng nhan quydn qudc td. 

Thie tdm, hoan thien hon nua quy dinh 
ttong ITnh vuc hinh su ddi vdi cac hanh vi 
cu&ng hue lao ddng. ILO da khuyen nghi 
Viet Nam nghidn ciiu, xac dinh cac hanh vi 
lidn quan den euong biic lao ddng. Thue te, 
trudc day tai Viet Nam nlu cd hanh vi cu&ng 
hire lao ddng thi chu ydu xir phat hanh chinh 
hoac xu ly hinh su bang cac tdi danh khae 
nhu: lira dao chidm doat tai san, giam giii 
ngudi trai phap luat, mua ban phu nii, mua 
ban trd em... ma chua ed tdi pham nao eu thi 
vd cu&ng birc lao ddng. BChSe phuc han ehl 
nay, BLHS sua doi nam 2015 lin diu tidn da 
cd tgi danh rieng biet vd cuong birc lao dgng 
tai Dieu 297 - Tgi cuong bice lao dgng: 

Tuy nhidn, quy dinh chua tuong xiing 
vdi miie do nguy hidm cua hanh vi. Tdi ed y 
gay thuong tich va gay tdn hai cho sire khde 
cua ngudi khac thi ty Id tdn thuang ca thi 
la tir 11% den 30 % nhung ddi vdi tdi vl 
cudng biic lao dgng ty Id tdn thuang eo thi 
lai la tu 31%. Hau qua ca hanh vi cu&ng biic 
lao ddng khdng chi anh hucmg din sue khde 

ciia nan nhan ma trong nhieu trudng hgp cdn 
anh hudng din tinh thin ddi vdi nan nhan. 

Ngoai ra, cu&ng biic lao dgng cdn 
dugc hinh su hda ttong truang hgp mua ban 
nguai nham muc dich cudng biie lao dgng. 
Liic nay hanh vi mua ban nguai da hoan 
thanh ke tir khi bdn tuydn md tidp nhan, 
chuydn giao ngudi. Sau khi nan nhan bi ban 
cho bdn tuyen md hg cd thd bi budc lao dong 
nang nhgc, doc hai, vat kidt siic lao dgng... 

Mua ban ngudi vi mue dich cu&ng 
biie lao dgng khdng dugc quy dinh ttong tdi 
Cu&ng birc lao dgng. Hien nay, mdt ngudi 
thuc hidn hanh vi mua ban ngudi vi muc 
dich cudng hue lao ddng thi se bi xir ly ve 
tdi danh mua ban ngudi, ma khdng phai tgi 
cu&ng hire lao ddng. Dd ttanh nham lan giiia 
hai tdi danh nay can thidt phai cd van ban 
hudng dan. 

Thie chin, hoan thien quy dinh ve thi 
hanh an hinh su ddi vdi van de cuong biic 
lao dgng. So vdi Phap lenh Thi hanh an hmh 
su nam 2007, Luat Thi hanh an hinh su nam 
2010 quy djnh ve lao ddng pham nhan tai 
eac ttai giam cd nhieu han chd. Phap lenh thi 
hanh an hinh su nam 2007 quy dinh cam su 
dung lao ddng la tu nhan trong cac co sd tu 
nhan; bao dam thdi gid, dieu kidn lam viec, 
ve sinh, tra cdng nhung Luat Thi hanh an 
hinh su nam 2010 bd quy dinh cim su dung 
lao dgng la tii nhan ttong cac ca sd tu nhan 
va bd ngd van dd nay. Didu nay khdng nhung 
di nguge lai xu hudng ciia thd gidi ma cdn 
dan den vide vi pham Cdng udc 29 cua ILO 
ma Viet Nam da tham gia. Nhim nang cao 
hieu qua phdng chdng lao dgng euong biic 
ddi vdi pham nhan, Luat Thi hanh an hinh 
su can cd mdt chuong rieng quy dinh vd eo 
chd giam sat kiem tta ndi bg va ea ehl thanh 
tra, kidm tta giam sat tir bdn ngoaia 
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