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HOAN THIEN PHAP LUAT VIET NAM VE QUYEN TAC GIA 

VA QUYEN UEN QUAN TQ CAC QUY OINH COA CPTPP 

NGUYSN THAI MAI * 

Tdm tat: Quyen tdc gid vd quyen lien quan Id linh vgc thugc quyen sd hint tri tu^, co _)' nghTa 
quan trgng ddi vdi suphdt triin ciia mgi quoc gia. Hiip djnh ddi tdc todn diin vd tien bg xuyen Thdi 
Binh Dicang (CPTPP) quy dinh khd todn diin vi quyin tdc gid vd quyin lien quan, dgc bi^t la cdc 
quy djnh nham bdo hg quyen tdc gid vd quyen lien quan trong moi trudng kT thugt so. Trin ca sd 
nghien cuu quy dfnh cua CPTPP vi quyin tdc gid vd quyen lien quan, bdi viet dua ra mgt so kien 
nghf nham hodn thiin phdp lugt Viit Nam vi ITnh vuc ndy nhdm ddm bdo vica tuang thich vdi quy 
dinh ciia Hi$p dinh vua phii hgp vdi dieu ki$n kinh ti, chinh trj, xd hgi cua Viit Nam trong xu the 
hgi nhgp quoc te. 

Tukhod: CPTPP; hodn thiin phdp lugt; quyin tdc gid; quyin liin quan; sd huu tri tui 

Nhgn bdi: 24/12/2019 Hodn thdnh bien tgp: 12/3/2020 Duyit ddng: 02/4/2020 

IMPROVING THE LAW OF VIETNAM ON COPYRIGHT AND RELATED RIGHTS IN 
COMPLIANCE WITH THE CPTPP 

Abstract: Copyright and related rights are areas of intellectual property rights that are important 
for the development of any states in the world. The Comprehensive and Progressive Agreement for 
Trans-Pacific Partnership (CPTPP) prescribes quite comprehensive provisions on protection of 
copyright and related rights, especially those which aim at protecting copyright and related rights in 
the digital environment On the basis of comprehensively researching the provisions of the CPTPP on 
copyright and related rights, the paper offers suggestions for improving the law of Vietnam in this 
regard to ensure its compatibility with either the Agreement or the political and socio-economic 
conditions of Vietnam in the trend of international integratioru 
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1. Khai quat ve quyen tac gia, quyen "quyin ciia cd nhdn, td chicc ddi vdi cdc tdc 

lien quan vh quy djnh cua CPTPP ve quyin phdm vdn hgc, ngh^ thugt, khoa hgc do 

tac gia va quyen lien quan minh sdng tgo ra hodc sa hOu ".̂ ^̂  Cdng udc 

Quyin tac gid theo quy djnh tgi Ludt sd Berne ndm 1886 v i bao hg cdc tdc phdm 

hiiu tri tu? (SHTT) Viet Nam ndm 2005*'* la vdn hgc, nghe thugt quy djnh ddi tugng cfta 

quyen tac gia bao gdm nhieu logi hinh tdc 

*TilnsI,TnrfrngD?ih9cLuStHdN9i phdm khdc nhau nhu tdc phdm viit, nhgc 
E-mail: thaimai68@hlu.e(lu.vD 

(1). Lu t̂ SHTT nam 2005 da dupe siia doi, b6 sung 
cac nam 2009, 2019. (2). Khoan 2 Dieu 4 Lu§t SHTT ndm 2005. 
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kjch, dm nhac, kien tnic, hOi hpa... vd dugc 
gpi chung la cdc tdc phdm vdn hpc, khoa 
hgc vd nghp thu l̂t.'̂ * 

Quyin tac gid la ddc quyin dugc phdp 
ludt bao hp cho tac gid, theo dd de thy hudng 
quyen, tac gid khdng cdn ddng ki md chi can 
thod mdn ba diiu ki^n: 1) tdc gid Id ngudi 
sdng tgo ra tdc phdm; 2) tdc phdm ton tgi 
dudi hinh thftc vgt chdt nhdt djnh; 3) tdc 
phdm phdi dugc the hipn tren mpt Idnh thd 
md d dd bdo hg quyin tdc gid.̂ '** 

Song hdnh vdi quyin tdc gid Id quyin 
liSn quan. Lugt SHTT quy dinh quyin liSn 
quan la quyen cfta td chftc, cd nhan doi vdi 
cupc bieu dien, bdn ghi am, ghi hinh, chuong 
trinh phdt sdng, tni hipu vp tinh mang chuong 
trinh dugc md hod.̂ *̂ Vdi quy djnh nay, 
quyin lien quan dugc hieu g6m ba nhdm: 
quyin ciia ngudi bieu dien ddi vdi chuong 
trinh bieu dien cfta hp; quyen ciia nhd sdn 
xudt bdn ghi am doi vdi bdn ghi am do nha 
sdn xuat ban ghi am dd tgo ra; quyen cfta td 
chftc phat sdng ddi vdi chuong trinh phdt 
sdng do td chftc phdt sdng dd thyc hipn. 

Ve bdn chat, quyin tdc gia va quyin Uen 
quan deu mang tinh Idnh thd, ed nghTa la 

(3). Dieu 2 Cong u6c Beme ndm 1886 ve bdo h$ cdc 
tdc p h ^ vdn hpc vd ngh? thu$t, http://www.noip. 
gov.vn/van-ban-phap-luat-quy-che/-/asset_publishCT/ 
BnDnHOILZvTu/content/-ieu-uoc-quoc-1 ?inherit 
Redirect=felse, truy C9P 12/12/2019. 
(4). Vii Thi Phuong Lan, "Bao hO quyen tdc gid trong 
moi truing kT thu^t s6 - Nhftng thdc thuc doi vdi Vî t 
Nam trong tioi trinh h^i nhg.p", trong: Trudng D î 
hpc Ludt Hd Npi, Lugt hgc Viet Nam - Nhicng vdn di 
duong dgi, Nxb. Tu phdp, Hd Npi, 2019, tr. 1074. 
(5). Khoan 3 Dieu 4 Lu§t SHTT ndm 2005. 

cdc quyen nay phat sinh tren phgm vi lanh 
tho nude nao thi chi cd hipu lye trong pham 
vi lanh tho nude dd. Vipc cdc qudc gia ki 
ket dieu udc quoc te da phuang vd song 
phuong Id phuang thuc hipu qud nhdt de 
bdo h$ quyin tac gia va quyen lien quan d 
nude ngodi. 

Hipp dinh doi tac todn dien, tien bd 
xuyen Thdi Bmh Duong (Comprehensive 
and Progressive Agreement for TraiK-Pacific 
Partnership CPTPP) la mpt hipp djnh 
thuong mgi ty do (FTA) thS hp mdi, bao 
gdm 11 nude thanh vien: Australia, Brunei, 
Canada, Chile, Nhat Bdn, Malaysia, Mexico, 
New Zealand, Peru, Singapore, Viet Nam. 
Ngdy 08/3/2018, bO trudng cfta 11 quoc gia 
thanh viSn dd tham gia le ki kit CPTPP tai 
thanh ph6 Santiago, Chile. CPTPP gdm 30 
chuong vd 9 phy lye nhung cho phep cac 
nude thanh vien tam hodn 20 nhdm nghia vu 
di bao ddm sy cdn bdng ve quyen Igi vd 
nghTa vy cua cac nude thdnh vien trong boi 
cdnh Hoa Ky rftt khdi Hipp djnh ddi tac 
xuyen Thdi Binh Duong (Trans-Pacific 
Pamership - TPP).< '̂ 

Vdn di SHTT dugc quy dinh tgi Chuong 
18 CPTPP,*''' vdi myc tiSu chung la: "Vi^c 

(6). Vift Nam dd chinh thftc phe chu^ CPTPP \^i ki 
hpp thu: 6 ciia Qudc hpi khod 14 vdo ngdy 12/11/2018 
vd Hi?p djnh bdt diu cd hi?u lye t̂ i Vî t Nam tft ngdy 
14/01/2019. 
(7). Theo Diiu 1 CPTPP, todn vdn TPP (trtr mpt so 
trudng hprp ngo î 1?) dupe tich hpp thdnh n§i dung 
ciia CPTPP, do v?iy cdc chuong, diiu, khodn ciia TPP 
dupe trich dan dudi day ciing Id chuong, dieu, khoan 
cua CPTPP. Xem todn vdn CPTPP t?i: http://cptpp. 
moit.gov.vn/data/e0593b3b-82bf4956-9721-g8e51 bd 
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bdo hg vd thuc thi quyin SHTT cdn ddng 
gop vdo vi^c thdc day doi mdi cong ngh$, 
chuyin giao vd pho biin cong nghi, vao 
vi?c tgo thugn Igi qua Igi cua cdc nhd sdn 
xudt vd ngudi su dgng kien thuc cdng ngh$, 
CO Igi cho phuc Igi kinh te-xa hgi vd tgo ra 
cdn bdng giiia quyin vd nghia v\t ".**' Cftng 
theo quy djnh cfta CPTPP, "bao hp quyen 
SHTT" dugc hieu theo nghTa rdng bao gom 
nhieu vdn di nhu xdc Igp quyen, phgm vi, 
duy tri va thyc thi quyen SHTT cung nhu 
cac yeu td dnh hudng tdi vipc sft dyng 
quyin SHTT. Them vdo dd, "bdo hd" cdn 
bao gdm vipc ngdn cam sy pha hoai cac 
bipn phdp kT thugt hiru hipu quy djnh tgi 
Dieu 18.68 (TPMs) va eac quy djnh lien 
quan den thdng tin quan li quyen tai Dieu 
18.69 (RMI).*'> Vdi each tiip can nay, 
CPTPP dgt ra tieu chuan bdo hg ddi vdi 
eac ddi tugng cfta quyen SHTT cao hon so 
vdi phdp lugt Viet Nam, trong dd bao gom 
ed quyen tac gia va quyen hen quan. Dieu 
nay tdt yeu ddn den yeu cau phai sfta ddi 
quy djnh cfta phdp lugt trong nude.*'°' 

099e6/userfiles/files/]8^02_^20%20CPTPP%20Iegal 
%20text%20final%20-%20VIE%20-%20final.pdf, 
truy cdp 19/12/2019. 
(8). Dieu 18.2 TPP/CPTPP, https://viww.mfat.govt.nz/ 
en/trade/free-trade-agreements/free-trade-agreements-
in-force/cptpp/comprehensive-and-progressive-agree 
ment-for-trans-pacific-partaership-text-and-resources/, 
truy cgp 19/12/2019. 
(9). Chu thich 4 Dieu 18.8 TPP/CPTPP, tldd. 
(10). H6Th6yNgpc, "Hi?p djnh thuong mgi t\r do the 
h? mdi va mpt so van de d§t ra doi vdi Vi?t Nam", 
trong; Tniong D î hpc Ludt Hd Npi, Lugt hgc Viet 
Nam - Nhiing vdn de duong dgi, Nxb. Tu phdp, Hd 
Npi, 2019, tr. 1155. 

2. Nhirng npi dung phdp li cdn bo 
sung trong phap luat Vî t Nam ve quyen 
tac gia \h quyin liSn quan theo quy djnh 
cfta CPTPP 

Hipn nay, cac quy djnh ve bdo hg quyin 
tac gia vd quyen lien quan tai Viet.Nam 
dugc quy djnh chft yiu trong Ludt SHTT va 
ludt chuyen nganh nhu Ludt di^n dnh ndm 
2006*"'... Ben cgnh do, cac vdn ban hudng 
dan thi hdnh lugt ciing Id sd phdp li quan 
trgng di bao hO quydn tdc gia vd quyen lien 
quan, trong do phai ke den Nghj djnh so 
22/2018/ND-CP ngay 23/2/2018 cua Chinh 
phft quy djnh chi tiet mgt sd dieu vd bien 
phdp thi hanh Luat SHTT ndm 2005 vd Ludt 
sfta ddi, bd sung mgt sd dieu cfta Lugt SHTT 
nam 2009 ve quyen tac gia, quyen lien quan*'̂ ' 
nhdm dap ung yeu cau cua thyc tien trong 
viec bdo hg quyen tac gid va quyen lien 
quan trong mdi trudng kT thugt so. Mdc dft 
vay, van cdn khd nhieu van de trong ITnh 
vyc nay chua dugc phdp ludt diiu chinh, 
gdy khd khan cho vipc giai quyit cdc vu 
vipc phat sinh trong thyc tiln. Nghj quyet 
sd 72/2018/QH14 ngdy 06/12/2018 cfta 
Quoc hgi Khoa 14 vi phe chudn Hipp djnh 
doi tdc todn dien tien bO xuySn Thai Binh 

(11). Dupe siia doi, b6 sung bcri Lugt so 
31/2009/QH12ngdy 18/6/2009. 
(12). Nghj djnh ndy sua d6i, bi sung vd thay the Nghj 
djnh so 100/2006/ND-CP ngdy 21/9/2006 ciia Chinh 
phu quy djnh chi tiet vd hudng din thi hdnh m t̂ so 
dieu ciia Bp li4t ddn sy, Ludt SHTT v^ quyen tdc gia 
vd quyen hen quan vd Nghj djnh so 85/2011/ND-CP 
ngay 20/9/20U siia doi, b6 sung mpt si dieu Nghj 
dinh sd 100/2006/ND-CP. 
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Duong cung vdn ki^n lien quan dd ehi rd: 

"dp dung todn hg ngi dung ciia Hi$p dfnh 

CPTPH" (trft cdc quy dinh dugc tgm hoSn 

thyc hi^n theo quy djnh cfta Hipp djnh) va 

"giao Chinh phii, Tod dn nhdn ddn tdi cao, 

Vi?n kiem sdt nhdn ddn toi cao vd cdc ca 

quan, td chuc cd lien quan theo thdm quyin 

tien hdnh rd sodt cdc du dn ludt tgi Phu luc 

3 vd cdc vdn bdn phdp lugt khdc di kien 

nghi ca quan cd thdm quyin sica ddi, bd 

sung hogc ban hdnh mdi kfp thdi, bdo ddm 

tinh thdng nhdt cua he thong phdp lugt vd 

dung Ig trinh thuc hiin cdc cam kit trong 

Hi$p dinh CPTPP".^^^^ Vdi tinh thdn trSn, 

vipc bo sung cac quy djnh ve quyen tac gia 

vd quyin li6n quan trong phap lugt Vipt 

Nam Id nhu cau cap thiet, dac bipt Id cdc 

van de sau: 

2.1. Ve phdn gidi thich thugt ngic 

Phdn giai thich thudt ngft lien quan den 

quyen tac gid va quyin lien quan dugc quy 

djnh tgi Dieu 4 Ludt SHTT va Diiu 3 Nghj 

djnh so I2/2018/ND-CP song van cdn mgt 

s6 thudt ngft cd ^ nghTa quan trgng trong 

vipe bdo hO quyin tdc gid vd quyen lien quan 

trong mdi trudng so cdn phdi dugc lam rd, 

cy the la: 

- Ngudi biiu dien vd nha san xudt bdn 

ghi am: Ddy la cdc chu the phd bien cua 

quyin lien quan. Tuy nhidn, Dieu 16 Luat 

SHTT mdi chi liet ke cac chu the dugc xem 

(13). Dieu 2 vd khodn 1 Dî u 3 Nghj quyet so 
72/2018/QH14 ngdy 12/11/2018 ciia Qudc hpi Khod 14 
phfi chudn Hi?p djnh ddi tdc todn di?n, tien bO xuyen 
Thdi Binh Duong cung cdc vah kî n c6 li&i quan. 

Id "ngudi bieu dien", ma chua cd gidi thich 

cy the v i nhd sdn xuat ban ghi dm. Theo 

Diiu 18.57 CPTPP: "Ngudi biiu diin la cdc 

diin vien, ca si, nhgc si, vU cdng vd nhiing 

ngtcai khdc nhdp vai, hat, dgc, ngam, thi 

hi$n, diin xudt, hogc sic dung cdc hinh thicc 

biiu diin khdc cdc tdc phdm van hgc hodc 

ngh$ thugt hogc thi hi$n vdn hod ddn gian"; 

cdn "nhd sdn xudt bdn ghi dm Id cd nhdn 

khai xtcdng vd co trdch nhiem ddi vdi viec 

djnh hinh lan ddu tien dm thanh cua cugc 

biiu diin hogc nhiing dm thanh khdc hogc 

Sic tdi hiin cua dm thanh dd ". 

- Truyen dgt tdi cdng chung cuOc bieu 

diln ho|ic bdn ghi am: Day la quyin kmh te 

(tdi sdn) quan trgng cfta chft thS quyen lien 

quan nhung v i mat thuat ngft ciing chua 

dugc gidi thich Td trong phap lugt Vipt Nam. 

Theo quy djnh tgi Diiu 18.57 CPTPP: 

"Truyin dgt tdi cdng chung cugc biiu dien 

hogc bdn ghi dm la viec truyin tdi cdng 

chung dm thanh cua cugc biiu dien hogc dm 

thanh hay su tdi hiin cua dm thanh dugc 

dinh hinh trong bdn ghi dm bdng bdt ki 

phuang tien ndo ngodi phdt sdng". 

- Bipn phap cdng nghe huru hieu: De bao 

hd quyen tac gid va quyen lien quan trong 

mdi trudng kT thugt s6, mdt trong nhihig bipn 

phap hi^u qud la sft dyng bien phdp cdng 

nghe. Diim a khodn 1 Diiu 198 Luat SHTT 

quy djnh "dp dung bien phdp cong nghe nhdm 

ngdn ngica hdnh vi xdm phgm quyin SHTT", 

tuy nhien bipn phap cdng ngh? la gi lai chua 

dugc giai thich rd. Theo quy djnh cfta 

CPTPP, bipn phap cdng nghp hiiu hieu "la 
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bdt ki cdng nghe, thiet bi hodc thdnh phdn 

hieu qud ndo md trong qud trinh hogt dgng 

binh thuang, dugc dung di kiim sodt viec 

tiip can tdc phdm, cugc bieu diin, hogc bdn 

ghi dm dugc bdo hg, hogc di bdo hg quyin 

tdc gid, quyin lien quan lien quan den tdc 

phdm, cugc bieu diin, hogc bdn ghi dm ".*'•*' 

Hipp djnh gidi thich ro "mgt bien phdp 

cdng nghe, trong truong hgp thdng thudng, 

cd the vd tinh bj vd hieu hod thi khong dugc 

coi Id bien phdp cong nghe hCcu hieu".^^^^ 

- Thdng tin quan li quyen: Thdng tin 

quan li quyen la m^t trong nhung co sd cd gia 

trj d i xdc djnh chinh xdc tac gid va chft thi 

quyin lien quan trong mdi trudng kT thuat so. 

Tgi Diiu 46 Nghj djnh sd 12/2018/ND-CP 

mdi chi quy djnh cac ndi dung thugc thdng 

tm quan li quyen ma chua gidi thich ro ve 

m^t thugt ngft. Trong khi dd, theo quy djnh 

tgi Diiu 18.69 CPTPP, thdng tm quan li 

quyen Id: 

"(a) thong tin xdc dinh mot tdc phdm, 

cudc biiu diin hogc bdn ghi dm, tdc gid cua 

tdc phdm, ngudi bieu dien cua cugc biiu 

dien, hogc nhd sdn xudt bdn ghi dm; hogc 

chii sd hOu bdt ki quyin ndo doi vdi tdc 

phdm, cugc bieu dien, hodc bdn ghi dm; 

(b) thdng tin vi cdc diiu khodn vd diiu 

kiin su dijng tdc phdm, cugc bieu dien, hodc 

bdn ghi dm; hogc 

(c) bdt ki sd hodc md the hi^n nhimg 

thong tin tgi diim (a) vd (b). 

niu bdt ki muc nao a trin dugc gdn vdo 

bdn sao cua tdc phdm, cugc biiu diin hodc 

bdn ghi dm hodc xudt hi^n cung vdi viec 

truyin dgt tdi cdng chiing hogc phd bien tdc 

phdm, cugc biiu dien hodc bdn ghi dm tdi 

cdng chung". 

- Nha cung cdp djch vy Internet: Day la 

chft thi cd vai trd kha quan trgng trong vipc 

bao vp quyin tdc gid, quyin lien quan trong 

mdi trudng kT thugt sd song ciing chua dupe 

phap luat Vipt Nam giai thich cy thi . Theo 

quy dinh ciia CPTPP, nhd cung cdp djch vy 

Internet la: "(a) nhd cung cdp cdc dich vu 

tr{cc tuyin cho vi$c truyin ddn, dinh tuyin, 

hogc cung cdp kit ndi cho truyin thdng true 

ttryin ki thugt sd, giica hai hay nhieu diem do 

ngudi dung xdc dinh, ddi vai cdc ngi dung 

do ngudi dung lua chgn, thuc hien chuc 

ndng niu a Diiu 18.82.2(a) (chi tdi phdp li 

vd khu v\cc an todn); hodc (b) nhd cung cdp 

cdc dich vu true tuyin thuc hien chuc nang 

niu a Biiu 18.82.2(c) hodc Biiu 18.82.2(d) 

(che tdi phdp li vd khu vuc an todn) ". De rd 

rang hon, Hipp djnh quy djnh: "Nhd cung 

cdp dich vu Internet bao gom nhd cung cap 

cdc djch vg liet ke trin day md tham gia thuc 

hi$n viec luu trie tgm thdi thdng qua mgt quy 

trinh tu dgng"S^^^ 

2.2. Vi quyin cua tdc gid vd chu thi 

quyen lien quan 

Bang vipc dan chiiu Cdng udc Beme 

(sfta ddi, bd sung ndm 1971) vi bao hd cac 

(14). Kkoan 5 Dieu 16.8 TPP/CPTPP, tldd. 
(15). Chii thich 95 Dieu 18.68 TPP/CPTPP, tldd. 

22 

(16). Dieu 18.81 TPP/CPTPP, tldd. 
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tdc phdm vdn hpc vd nghp thudt,*''' CPTPP 

ghi nhgn tat ca quyin tmh than (nhan t h ^ ) , 

quyin kmh t i (tai sdn) cfta tdc gid. Phdn npi 

dung cua CPTPP t|ip trung quy djnh cdc 

quyen kinh te ciia tdc gia vd chu th i quyin 

lien quan Id quyin sao ch6p, quyen truyin 

dgt din cdng chung vd quyin phan phdi. V i 

lihh vyc ndy, phdp ludt Viet Nam va CPTPP 

khd tuong ddng, tuy nhidn phdp luat Vipt 

Nam can bo sung hai ngi dung sau: 

1) Quy djnh ve "khdng thft bac" nhdm 

ddm bdo sy bmh ddng ve quyin cfta tdc gid 

va cdc chft the quyen lien quan. Thdng 

thudng, tac phdm ngh§ thudt dugc truyin dgt 

den cdng chung la ket qua sang tgo do nhiiu 

chft the thyc hien: tac gid sdng tgo ra tdc 

pham, ngudi bieu dien, nhd sdn xuat ban ghi 

am bang sy sdng tao cfta minh truyen dgt, 

phd bien tdc pham d in cdng chiing. Do vgy, 

phdp lugt phdi dam bao sy cdn bdng ve 

quyin cfta cdc chu the nay. Dieu 18.61 

CPTPP quy djnh ve "khdng thft bac" (No 

Hierarch), theo dd vipc sft dyng tdc phdm 

cdn sy cho ph^p tu cd phia tdc gia cfta tdc 

phdm trong ban ghi am va ngudi bieu dien 

h o ^ nhd sdn xudt cd quyin sd hftu doi vdi 

bdn ghi dm dd. Tuy nhien, quy djnh cfta 

phap luat Viet Nam hipn hanh chua thS hipn 

(17). Ngodi vi?c dan chieu tdi C6ng udc Beme siia 
ddi, bd sung ndm 1971, trong Imh vyc quyen tde gid 
vd quyen lien quan, CPTPP cdn din chieu tdi hai hi^p 
udc qudc ti dupe ki ket trong khu6n kho ciia WIPO Id 
Hi?p udc WCT (Hi?p udc WIPO v^ quyen tdc gia ki 
tgi Geneva ngdy 20/12/1996) vd Hi?p udc WPPT 
(Hi?p udc WIPO ve cupc bieu diln vd bdn ghi am ki 
tgi Geneva ngdy 20/12/1996). 

dugc rd npi dung nay, dan den thuc te Id khi 

budi biiu dien hay bdn ghi dm dugc cdng b6, 

hdu nhu cdng chung chi biet din ngudi bieu 

dien, nha sdn xudt ban ghi dm, cdn tac gia 

dudng nhu hi qu€n iSng. Diiu nay dnh 

hudng idn din quyin cfta tdc gid. Do dd, 

vi^c cy the hod quy djnh trSn cua CPTPP 

trong phdp lugt Vipt Nam la rat can thiet. 

- Quy djnh v i "cgn quyen" d6i vdi quyen 

tdc gid vd quyen lifin quan: Dieu 18.11 

CPTPP ve "cgn quyen SHTT" khdng mang 

tinh nghia vy, md ddnh sy Imh boat cho cdc 

qudc gia thanh vien. Doi vdi Vipt Nam, Nghj 

quyit s6 72/2018/QHI4 neu rd, mpt trong 

nhftng nOi dung cdn thiit bd sung vdo Lugt 

SHTT Id quy djnh ve "cgn quyen" (hay cdn 

gpi la hit quyin) d6i vdi quyin tdc gid, 

quyen Hen quan, bao gdm ca cho phep nh§p 

khau song song.*'** 

"Cgn quyin" (hit quyen) trong linh vyc 

quyen h6n quan vd quyin tdc gid vd nhgp 

khau song song Id nOi dung cy thi thupc liiih 

vyc hit quyin SHTT. Day la tinh trgng khi 

san phdm mang ddi tugng SHTT dugc dua 

ra thj trudng bdi chinh chu the ndm gift 

quyin SHTT bode vdi sy ddng y cfta chft the 

nay, chft thi ndm gift quyin SHTT khdng 

cdn quyen kiem soat ddi vdi vipc phan phdi 

va khai thdc thuong mai sdn phdm.*'^' Cdn 

(18). Diem 2 Phy lye 3 Nghj quyet so 72/2018/QH14 
"Cdc bp lugt, lugt dupe sua ddi, bd sung theo 1$ trinh 
cam ket trtMig Hi?p dinh CPTPP". 
(19). Nguyen Nhu Quynh "Phdp lugt vi het quyen 
SHTT vd nh^p khau song song d mpt sd nude thuOc 
Hi?p hpi cdc nude Dong Nam A", https://www.most. 
gov.vn/thanhtra/Pages/ChiTietTin.aspx?groupID=4&I 
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nhdp khdu song song trong lihh vyc SHTT Id 

viec nhgp khdu nhung hang hod chinh hipu 

(genuine goods) da dugc chinh chu sd hihi 

quyen SHTT hodc chft the khac dua ra thi 

trudng nude ngoai vdi sy ddng y cfta chft sd 

hiiu. Vipc kmh doanh nay dien ra song song 

vdi cac kenh phan phdi dugc uy quyin.*^^' 

Quy djnh ve can quyen cung nhu cho phdp 

nhgp khdu song trong Imh vyc quyin tdc gid 

vd quyen lien quan mar^ Igi Igi ich thiet 

thyc cho ngudi tieu diing, tgo ra sy cgnh 

tranh ve gid cd, qua dd ngudi tieu dftng cd 

the tiep can va mua dugc tac pham vdi gia cd 

hgp li nhat. 

Tgi Vipt Nam, van de het quyen SHTT 

va nh|ip khau song song (bao gdm ca quyen 

tdc gid va quyen lien quan) chua dugc quan 

tam dftng mftc. Dieu nay cd the xuat phdt tft 

ba nguyen nhan: 1) cac vu vipc ve het quyen 

SHTT vd nhdp khdu song song khdng xay ra 

nhiiu d Vipt Nam; hodc 2) cdc vy vipc v i hit 

quyin SHTT va nhdp khdu song song tuy 

xdy ra nhiiu d Vipt Nam song chua dugc 

thdng kS hodc thong ke chua ddy dft; ho^c 3) 

cac vy vipc ve het quyen SHTT va nhgp 

khdu song song tuy cd xay ra d Vipt Nam 

nhung chua dugc nhm nhgn dung ban chdt, 

dan tdi chua cd thdng ke phft hgp.*^'' Tft thyc 

DNevre=231 &tieude=phap-luat-ve-het-quyen-so-huu-
tri-tue-va-nhap-khau-song-song-o-mot-so-nuoc-
thuoc-hiep-hoi-eac-nuoc-dong-nam-a.aspx, truy cgp 
19/12/2019. 
(20). Nguyen Nhu Quynh, "Phdp lu t̂ ve hit quyen 
SHTT vd nh§p khdu song song cr mpt sd nude thu^c 
Hi?p hpi cdc msdc Ddng Nam A", tldd. 
(21). Nguyen Nhu Quynh, "Phdp lu t̂ vd thyc tiln ve 

te trgn, vi§c bo sung quy djnh v i cgn quyen 

va nhgp khdu song song d6i vdi quyen tdc 

gia vd quyen liSn quan vfta dam bdo sy 

tuang thich vdi CPTPP, vfta thiit thyc doi 

vdi quoc gia dang phdt triin nhu Vi$t Nam. 

2.3. Vi cdc bien phdp thgc thi qtcyin tdc 

gid vd quyen lien quan 

H§ thdng cac bipn phdp thyc thi quyen 

SHTT (dugc ap dyng doi vdi ca quyin tac 

gid va quyen lidn quan) Idn dau tien dupe 

quy djnh trong Hipp dinh TRIPS ndm 1994, 

bao gdm bipn phap dan sy, hanh chinh, hinh 

sy va kiem soat bien gidi. Tuy vay, cdc quy 

dinh cua CPTPP v i thyc thi quyin SHTT 

dugc danh gia la cy the, chdt che vd nghiem 

khac hon. De dam bao sy tuang thich vdi 

cdc quy dinh cua CPTPP, tdng tinh hipu qud 

cua bipn phap thyc thi quyen tac gid va 

quyen lien quan, phdp ludt Viet Nam cdn bd 

sung cdc quy dinh sau: 

- Co quan cd thdm quyin dugc phdp "gid 

djnh" (Presumptions) de xac djnh tdc gia vd 

chft thi quyen lien quan: Day la yeu cau 

dugc quy djnh tgi Diiu 18.72 CPTPP, theo 

do qu6c gia thanh vien phdi quy djnh ve sy 

gid djnh rdng, n iu khdng cd bdng chftng 

ngugc Igi thi: 

"(a) nguai dugc neu tin theo cdch thong 

thudng Id tdc gid, ngudi biiu dien, hodc nhd 

sdn xudt cua tdc phdm, budi biiu diin, hogc 

bdn ghi dm, hodc nhd xudt bdn niu thich 

het quyen SHTT vd thuong m̂ ii song song", http://thanh 
tra.most.gov. vn/vi/eac-bai-nghien-cuu-shtt/phap-lu-t-
va-th-c-ti-n-v-quy-n-s-h-u-tri-tu-trong-th-ng-m-i-
song-song, truy cgp 19/12/2019. 
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hop, dugc coi Id chit the quyin dd niu doi 
vai tdc phdm, buoi biiu diin, hogc bdn ghi 
dm dd; vd 

(b) ton tgi quyin tdc gid hogc quyin liin 
quan ddi vai ddi tugng ngy". 

Vipc "gid djnh" neu tren ed y nghTa 
quan trpng de ndng cao trdch nhipm cho cac 
chft the quyen trong vipc ty bdo vp quyen va 
loi ich chinh dang cua minh, cung nhu tao 
dieu kipn cho co quan cd tham quyen gidi 
quyet nhanh chdng, dftt diem tranh chap ve 
quyen tac gid vd quySn lien quan phat sinh 
trSn thyc te. 

- Tang tinh nghiem khac cfta cac che tai 
dan su bd sung: Che tai ddn sy la chi tdi phd 
bien dugc ap dyng ddi vdi cac hdnh vi xam 
phgm quyin SHTT ndi chung, quyin tdc gia 
vd quyen liSn quan ndi rieng. Diem tuang 
ddng cfta phap luat Vi$t Nam vd CPTPP Id 
da quy dinh rd cdn eft de xac dinh mftc bdi 
thudng thiet hgi ddi vdi hanh vi xam pham 
nhu Igi nhugn bj mdt, gid trj ciia hang hoa bj 
hoac djch vy bj xam pham tinh theo gia thj 
trudng hogc theo gia bdn le dugc de 
xudt...*^̂ ' Ben cgnh dd, theo yeu cdu cfta 
CPTPP, trong thu tuc t6 tung ddn sy, ddi vdi 
hanh vi xdm phgm quyen tdc gid vd quyen 
lien quan, qu6c gia thanh vien phdi thiet lap 
hodc duy tri hp thdng cd mpt hogc nhieu 
quy dinh cho phep "ca quan tu phdp phdi 
CO thdm quyin quyit dfnh cdc khodn boi 
thudng thiet hgi bd sung md ca quan ndy 
cho la phu hgp, cd tinh den mgi vdn de lien 

quan, bao gdm cd bdn chdt ciia hdnh vi xdm 
phgm vd sic cdn thiit phdi rdn de cdc hdnh 
vi xdm phgm tuang tu trong tuang lai" va 
"it nhdt ddi vdi hdng sao Idu quyin tdc gid... 
ca quan tuphdp cd thdm quyen, theo di nghi 
cua chu the quyin, bugc hdng hod xdm phgm 
phdi bf tiiu huy, trie trudng hgp ngogi le, rnd 
khdng dugc din bit dudi bdt ki hinh thuc 
nao".*"'Vipc dp dyng cdc che tdi dan sy bd 
sung nhu tren cd y nghTa cd nghia rat Idn de 
ran de cdc chft the khi thyc hien hdnh vi 
xam pham quyen tdc gia vd quyen lien quan. 

- Cy the hoa cac hanh vi xdm phgm 
quyin tdc gid vd quyen lien quan bj xft li 
hinh sy: Bipn phap hinh sy Id bipn phap 
nghiSm khdc nhdt de xu li hanh vi xam phgm 
quyin tdc gid va quyen lien quan. Cdc quy 
djnh vi xft li hinh sy ddi vdi hdnh vi xam 
phgm quyen tac gia va quyen Hen quan trong 
phdp lu^t Vipt Nam vdn cdn chung chung, 
khd dp dyng. Trong CPTPP, cac trudng hgp 
xam pham quyin tdc gid va quyen lien quan 
phai dp dyng che tdi hinh su dugc quy djnh 
cu the tgi Dieu 18.77 gdm: 

+ Sao Iau quyen tac gia va quyen Hen 
quan d quy md thuong mai. Thudt ngft "quy 
mo thuong mai" dugc giai thich la: "(a) cdc 
hdnh vi thuc hien di dgt dugc lai the thuang 
mgi hogc thu lai tdi chinh; (b) cdc hdnh vi, 
khong phdi thuc hi^n di dgt dugc Igi the 
thuang mgi hodc thu lai tdi chinh nhicng cd 
gdy hgi mgt cdch ddng ki tdi Igi ich cua chd 
thi qtcyin tdc gid ho^c quyin liin quan lien 

(22). Khodn 4 Diiu 18.74 TPP/CPTPP, tldd. 
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quan din thi trudng" (khoan 1 Dieu 18.77). 
Nhu vgy, ki cd trong trudng hgp chft thi 
thyc hien hanh vi sao Igu quyen tac gid vd 
quyin li6n quan khdng nhdm muc dich tgo ra 
Igi the thuong mgi nhung da xam pham 
nghiSm trgng tdi Igi ich cua chft the quyen 
thi van dp dyng chi tdi hinh sy. Ve each xac 
djnh xam phgm nghiem trgng tdi Igi ich cua 
chft the quyen, Hipp dinh quy djnh: "Mgt 
ben cd the quy dinh khdi lugng vd gid tri cua 
bat ki vgt xdm pham ndo cung cd thi dugc 
tinh din khi xdc dinh lieu hdnh vi do co gdy 
ton hgi ddng ki tdi Igi ich cua chu thi quyin 
tdc gid vd quyin lien quan din thi trudng 
hay khdng"S^'^^ 

+ Ngodi ra, CPTPP cflng ydu cdu xft li 
hinh sy d6i vdi hdnh vi co y nhgp khdu hogc 
xuat khau hang sao Iau quydn tdc gid d quy 
mo thuong mai;*̂ '̂ phdn phdi hodc ban hdng 
hod sao chep Iau d quy md thuong mai;*̂ *' 
sao chdp trai phep tdc phdm dipn dnh tft budi 
chiiu phim trong rgp, ma gay ra thiet hai 
ddng ki eho chft thi quyin ddi vdi tdc phdm 
dd tren thj trudng;* '̂' c6 y phan phoi ho^e 
nhap khdu de phan phoi thdng tin qudn Ii 
quyen du biit rdng thdng tin qudn li quyen 
da bj thay ddi trai phep; vd hipu hod cac bipn 
phdp cdng nghe hiru hidu ma tac gia, ngudi 
biiu dien, nha san xudt ban ghi am su dyng 
de bdo vp quyin (TPMs)...*̂ *̂  

(24). Chu thich 127 Dieu 18.77 TPP/ CPTPP, tldd. 
(25). Khodn 2 Dieu 18.77 TPP/CPTPP, tldd. 
(26). Chii thich 128 Dieu 18.77 TPP/ CPTPP, tldd, 
(27). Khoan 4 Dieu 18.77 TPP/CPTPP, tidd. 
(28). Diiu 18.68 vd Dieu 18.69 TPP/ CPTPP, tldd 

Che tdi hinh sy theo yeu cdu cfta Hipp 
dinh bao g6m cdc hinh phgt phgt tft, phgt tien 
di ngdn c h ^ cdc hanh vi xam phgm trong 
tuong lai va phdi tuong ling vdi mftc hinh 
phgt dp dyng cho cac tpi pham cd mftc dp 
nghiem trgng tuang ty.*^'' 

2.4. Vi trdch nhiem cua nhd cun^ cdp 
dich vv internet 

Thyc t i cho thdy, di bdo v$ vd ngdn ehdn 
kjp thdi hanh vi xam phgm quyen tdc gid, 
quyin Hen quan trong mdi trudng kT thudt 
sd, nha cung cdp dich vu Internet cd vai trd 
khd quan trgng. Tgi CPTPP, cdc quy djnh vi 
trdch nhiem cfta nhd cung cap djch vy 
internet dugc quy djnh tai Diiu 18.82 "Che 
tai phdp ii vd khu vuc an todn" - day la mot 
trong cac dieu luat dd dugc tam hodn thyc 
hipn trong CPTPP, tuy nhien, vipc nghidn 
ciiu dieu ludt nay cd nghTa vi ddy Id ITnh vuc 
md phdp lugt Viet Nam cdn thiiu quy djnh 
cy the. Theo do, CPTPP yeu cau qudc gia 
thdnh vien quy djnh ca che sao cho cdc nhd 
cung cdp djch vy Internet phdi hop tdc hieu 
qua vdi chu the quyin tac gia va quyen lidn 
quan nhdm ngdn ehdn hanh vi luu trft va 
truyen dua cdc ngi dung dd dugc bdo h6 
quyen tac gid, quyen lien quan md chua 
dugc sy cho phep cua chft the quyin va phdi 
cd cac hanh dgng phu hgp nhdm ngdn ehdn 
cac hdnh vi neu tren.*-'**' 

Cung theo quy dinh cua Hipp djnh, nha 
cung cap dich vu internet phdi cd trdch 
nhiem nhanh chdng gd bd hodc ngan ehdn 

(29). Khodn 6 Dieu 18.77 TPP/CPTPP. tldd 
(30). Diem a khodn 1 Dieu 18.82 TPP/ CPTPP, tldd. 
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viec truy cap den tai lipu trdn mgng hogc hp 
thdng cfta hg khi thyc sy nh|n thftc dugc 
hdnh vi xam phgm quyin tac gia hodc nhdn 
biet dugc sy vipc hodc tmh hudng trong dd 
hanh vi xam phgm la rd rang hiin nhidn, vi 
dy nhu thdng qua vide tiip nhgn mdt thdng 
bao vi hdnh vi bj cdo bugc xam phgm tft 
chft the quyen hodc ngudi dugc chft thi 
quyen uy quyia*^'' 

Ben cgnh dd, Hidp djnh ciing quy djnh rd 
cdc trudng hgp nha cung cap djch vy internet 
se dugc mien trdch nhipm nhu da gd bd hodc 
ngan chgn mpt cdch thipn chi.*^ '̂ D6ng thdi, 
de bao ve quyen Igi cho nha cung cap djch 
vu internet, quoc gia thdnh vidn phai quy 
dinh che tdi phgt tien ddi vdi bdt ki ngudi 
ndo cd tinh dua ra thdng tin sai trong thdng 
bdo hodc thdng bao phdn h6i, khien nhd 
cung cap djch vy Internet thyc hipn theo 
thdng bao cd thdng tm sai dd vd dan den 
thiet hgi cho bat ki ben lien quan.*'̂ ' 

CPTPP Id mdt trong cac FTA thi he mdi 
ed pham vi diiu chinh va pham vi cam kit 
cao nhat eiia Vipt Nam tft trudc ddn nay, 
trong dd bao gdm cac cam kdt ve SHTT. Cdc 
quy dinh vi SHTT trong CPTPP chmh Id sy 
ki thfta Chuong 18 SHTT ciia Hipp djnh ddi 
tac xuyen Thdi Binh Duong (Trans-Pacific 
Pamership - TPP) - hî p djnh thuong mai ty 
do the he mdi ddu tien ket n6i chau A vdi 
chau M^, chau Uc, tft dd md ra cho eac 

(31). Diem a khoan 3 Diiu 18.2 TPP/ CPTPP, tldd. 
(32). Diim b khodn 3 Dieu 18.82 TPP/ CPTPP, tldd. 
(33). Khodn 5 Diiu 18.82 TPP/CPTPP, tldd. 

FTA thd he mdi sau nay.'̂ "*' Do vay, viec 
nghien cuu CPTPP dd hodn thien cdc quy 
dinh cua phdp luat vi quyen SHTT ndi 
chung va quyen tac gid, quyen lien quan ndi 
rieng la ydu cau khach quan cua Viet Nam 
trong xu the hdi nhap va phat tridn./. 
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