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DAC BIEM V6 HOAT DONG CHU'NG MINH 
CUA LUAT SU TRONG T 6 TUNG HJNH SU VIET NAM 

N G U Y S N VAN MINH' 

Chirng minh li hoat ddng ca bin, quan trpng nhat dwac thi/c hien trong suit 
tiin trinh to tung hinh sw vdi sw tham gia ciia nhiiu ehii the to tung khae nhau 
di xac dinh sw that khich quan ciia vu an. Hoat ddng ehirng minh eiia cac chu 
the thwc hien eae ehirc nang ca bin eiia ti tung hinh sw nhw ehii thi budc tdi, 
bap chu'a vi xet xir cd vai trd, vi tri vi die diim khic nhau. Hoat dpng chirng 
minh cua luat sw trong to tung hinh sw di thwc hien chirc nang bao ehwa, bio ve 
quyin lai eho ngwdi bi bupc tdi. Bii viit phan tieh mot si dae diim ve hoat dpng 
ehirng minh eua luat sw trong to tung hinh sw, qua dd dat ra mpt so van di cin 
khac phuc nham nang cao hieu qua bao chu'a, gdp phin lam sang td sw thit 
khach quan eiia vu an. 
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L O A T V A N D ^ 

Hogt ddng ehirng minh treng t l tung 
hinh sy I I qu i trinh hogt ddng de 
nhan thirc v l vu an eua d c eg 
quan, ngudi ed tham quyin t i ln 
hanh t l tung, nhii'ng ngudi tham gia 
t l tung dugc thye hien thcng qua 
elc hggt dgng thu th|p, ki lm tra, 
d inh g i l , sif dung chu'ng cir theo 
trinh ty, thu tue do phIp lugt t l tung 
hinh sy quy dinh d l l lm sang td sy 
that khach quan ciia vu an, bao d im 
cho viec giai quylt diing d in vu an 
hinh sy theo quy dinh eua phIp lugt 
(Vd Khlnh Vinh, 2002). 

Meat dgng chu'ng minh ciia lugt sy 
I I met trpng nhifng bg phan hgp 

DoSn Luat su tinh Long An. 

thinh eiia qu i trinh ehirng minh nen 
nd mang d ie d i lm chung ciia hogt 
dgng chirng minh treng to tung hinh 
sy. Hogt dgng ehirng minh trong td 
tung hinh su ndi chung v l heat dgng 
chirng minh ciia lugt su ndi rieng la 
qu i trinh nhgn thirc chin ly khIeh 
qugn v l vu I n tren eg sg phugng 
phIp luan v l nhgn thirc ciia ehu 
nghlg duy vgt bien chirng, theo quy 
lugt Chung ciig qu i trinh nh|n thirc 
"Tif tryc quan sinh ddng d in ty duy 
trtru tygng va tir ty duy trifu tugng 
d in thye t i ln . Dd I I ecn dygng bien 
ehirng eua nhgn thirc chin ly, cua 
su nhgn thu'c thye tgl khgeh quan" 
(V.I. Lenin, 1991: 179). 

Treng qu i trinh hinh nghe, lu|t sy ed 
t h i tham gia t l tung vdi nhilu tu elch 
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khlc nhau d l b le ehira, bao ve quyin 
va Igi ieh hgp phIp chg ngudi bj bude 
tgl, Tuy nhien, treng pham vi b l i v i l t 
n l y chiing tdi ehi d l d p , nghien eii-u 
lu|t su vol tu eleh I I ngugi b io chifa 
ehe ngugi bj bude tgi. 
Hoat ddng chirng minh ciia lugt su 
phl t sinh tren eg sg thye hien quyin 
b i g ehife ciig ngudi bj bude tdi, khi 
thgm gig v Io hogt dgng td tung, luat 
sy thye hien quyin chirng minh ciia 
minh bing viee thu th ip, d inh g i l , sir 
dung chirng cir de b le chu-a che 
ngudi bj bude tgi, day I I quyin ehir 
khdng phai nghTa vu eiia ngudi b ig 
ehtfa. Sy tham gia tich eye ciia lu| t 
sy v i e qu i trinh ehirng minh khdng 
ehi d l b le v l quyin lgi cho ngygi bj 
budc tdi, m l ecn I I sy phin bien c in 
thi l t d i i vdi hggt ddng ehirng minh 
ciia eg quan budc tgl, giiip eg quan 
n ly e ln trgng hgn d l han c h l nhifng 
sai l lm ed t h i l lm can ehe ngudi vd 
tgl, d ing thgi se I I dgng lyc thiic day, 
nIng eag ehit lygng hggt dgng d i lu 
tra, truy to, xet xir. 

2. DAC D | 6 M v e HOAT DONG CHU'NG 
MINH CUA LUAT SLf TRONG T 6 
TUNG HJNH s y 

2.1. Hoat dgng chu-ng minh cua luat 
su- du>a tren co- so- ph Ip luat va quy 
c h l t r i ch nhiem n g h i nghiep, mang 
tinh doc lap, trung thiPc ton trong 
s y that khach quan, t y chju t r i ch 
nhiem c l n h i n v l hoat dong cua 
minh 

Hogt ddng ngh i nghiep lu|t sy, trgng 
dd ed heat dgng ehirng minh trong t l 
tung hinh sy, del hdi luat sy phai 

tuyet ddi tuIn thii phIp lu| t v l quy 
eh l t r ich nhiem nghi nghiep eiia 
minh. Nguyen t i c h inh ngh i lugt su 
duge quy djnh nhu sau: "TuIn thu 
Hl ln phIp v l phIp lugt; tuIn thep 
Quy t i e dae dire v l irng xir nghi 
nghiep lugt su Viet Nam; dgc l|p, 
trung thye, tdn trgng sy that khich 
quan; su- dung c l e bien phIp hgp 
phIp d l bap ve t i t nhat quyin, Igl Ieh 
hgp phIp eua khich h lng; chju trich 
nhiem trygc phIp lugt v l heat dgng 
nghi nghiep lugt su" (Quic hdi nude 
Cdng hda X I hgi ehu nghlg Viet Ngm, 
2012: 133). PhIp lugt v l luat su 
dugc eel nhu I I "hinh lang" d l l vdi 
hogt dgng eiia lugt su, cdn quy ch l 
tr ich nhiem nghi nghiep lu|t su nhu 
11 "khuon mau chung" d l d i lu chinh 
h inh vi irng xir ciia lu|t sy, I I ehuan 
mye, thudc do ph im chi t dap dire 
v l tr ich nhiem nghi nghiep m l mdi 
lugt su phl l ren luyen d l giir gin 
thgnh danh eua minh xirng ding vdi 
sy tdn vinh cua x l hgi. Sy t ie dgng 
edng hudng qua Igl gitfa phIp luat v l 
d c quy eh l t r ich nhiem nghi nghiep 
trong heat dgng hanh ngh i lugt su I I 
minh ehirng cho m i l quan he glifa 
phIp lu|t v l dao dire vol mue dleh 
d i lu chinh e lc hinh vi treng x l hdi. 
Doi vdi ngh i lu| t su ngol i nhifng ddi 
hdi v l k i ln thu'c v l trlnh dp ehuyen 
mdn, luat su cdn ph l l tuIn thu quy 
t i c dae du'C v l ii'ng xif ngh i nghiep 
lu|t su. 

Heat ddng nghi nghiep lu|t su mang 
tinh doe l|p tren eg sg tuIn thii phIp 
lugt, dgg du'C nghi nghiep, ty quyl t 
djnh c le hoat dgng eiia minh m l 
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khdng phai ehju sy ehi phoi ehii quan 
eiia b i t kji c l nh in, t l ehirc nag t i c 
dgng d i n quan diem bap chya v l 
quyin tu de hinh nghi eua luat su. 
Tinh ddc Igp I I net dgc thti ciia nghi 
luat sy, I I d i lu kien giup chg luat sy 
phl t huy tri tue, t i l nIng, kinh nghiem 
v l b i n ITnh cua minh g mu'C eao nhit 
de phuc vu cho khich hlng. Hogt 
ddng dgc lap vol eg quan nh i nude la 
eg sd de lugt su bao ve quyin Igl cho 
khich h lng, edn dgc l|p vdi khich 
hlng I I eg sg d l d im bgg sy tuIn thii 
phIp lugt v l quy t i c nghi nghiep ciia 
lugt su. Cd t h i ndi, nghe lugt su I I 
nghi nghlgp ciia nhifng ngudi hggt 
dgng lien quan d i n phIp luat, luat su 
khdng phl l I I cdng ehirc, khdng phll 
la mgt ehirc vu dugc b iu hay b l 
nhiem, m l I I mgt danh xung duge dgt 
ra d l thye hien thee chii'c nIng v l sy 
phin edng eiia x l hgi, lugt sy vgi 
phugng thirc hinh nghi ty do, phl l ty 
chju tr ich nhiem e l nhin trong hogt 
dgng nghi nghiep ciig minh, vgi mue 
tieu b le ve cdng ly, edng bing x l hgi 
dug tren eg sg phIp lugt. 
2.2. Hoat dong chu-ng minh cua luat 
s ir trong td tung hinh s y la hoat 
dong thye hien chirc nang bao chira 
Chu-c nIng b le chira I I met dgng 
heat ddng t l tung duge phIp lugt quy 
djnh v l b le d i m eho ben bj bude tpi 
dugc quyin b le bd sy bude tgi, k i t tdi 
can ciia eg quan t i ln hinh td tung, 
thdng qua viee sir dung chirng cir v l 
l|p lugn d l chirng minh ve sy.vc tgl 
hgge g i lm nhe tr ich nhiem hinh sy. 
Chirc nang b le chira cd vai trd, -j 
nghia quan trgng d l bag vg quyin cen 

ngudi, quyin cdng d i n trong to tung 
hinh su, gdp phin bao ve edng 1;̂ , 
giup cho Tda I n giai quylt diing d i n 
vu I n tren eo sg xao djnh sy thgt 
khich quan ciia vu I n . Mgt khlc, heat 
dgng ehirng minh cua lugt su thdng 
qua chii'c nIng b io chira cdn gdp 
phin hgn eh l su lam quyin v l vi 
phgm phIp luat cug eg quan edng 
quyin nham b le ve tdt nhit quyin Igl 
eho ngugi bj budc tgi. 
Quyin chirng minh ciia lugt su phlt 
sinh tir quyin b i g chu'a eiia ngudi bj 
buge tgi. VI vgy, chii the thye hign 
chirc nIng b le ehti'g cd t h i I I ngudi 
bj bude tgi hgge ngudi b io ehua che 
hg. Chirc nIng b le ehira duge th i 
hien thdng qua hogt ddng chirng minh 
eua lugt su va thdng qua hogt ddng 
n ly d l b le dam cho quyin b le chira 
eiia nguoi bj buge tgi dugc thye thi 
trong t l tung hinh sy. Hogt dgng 
chirng minh ciig lu|t sy I I nhim cu 
t h i hdg quyin b io chu'a ciia ngyoi bj 
budc tgl v l I I bleu hien rd net nhit 
eua thye hien chirc nIng b le ehira. 
Treng qu i trinh t l tung, hogt dgng 
thye hien chire nIng b le ehira eiia 
lu|t sy t i n tgl dong thdi vol heat dgng 
chirng minh cua chii th i bude tdi nhu 
mgt nhu cau khich quan xuit phlt tir 
mue dich, nhiem vu ehung la tim ra sy 
that khich quan cua vu I n . 

De thye hien ehirc nIng b io ehira 

trong td tung hinh sy phl l thdng qua 

hogt ddng b io ehira, nhyng heat 

ddng b i g chira thye chat I I hggt dgng 

chirng minh ciia ngudi b le ehira va 

luat su I I mpt trong nhifng ehu th i 
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ddng val trd rat quan trgng treng hoat 
dgng chirng minh eua ngugi b ig ehira. 
Hggt dgng chung minh ciig luat su 
duge thuc hien bing c le heat ddng 
thu thip, danh gia, sir dung ehirng eir 
d l chirng minh v l sy vc tgi hole g i lm 
nhe tr ich nhiem hinh sy che ngudi bj 
buge tgl. Chirc nIng b ic chu-a dugc 
t h i hien thdng qua hogt dgng chii'ng 
minh ciia lu|t su v l chinh hggt ddng 
n ly se b io d i m quyin b io chirg ciig 
ngugi bj buge tgi met elch hieu qug 
n h i t 

Phien tdg xet xir vu I n hinh sy I I ngi 

hdi tu cug bg chire nIng vdi su ed m|t 

thgm gia d iy dii eiia e le chu th i thye 

hien ele chirc nIng, trong dd Tda I n 

giif val trd trung t im, quylt djnh se 

dua ra phin quylt v l vu I n tren eg sg 

elc chu'ng eir v l l|p lu|n eiia ben 

buge tgl v l b le chira. Vi vay, trong 

giai dean n ly n lu ehi thira nhgn hogt 

dgng budc tdi eiia Vien Kiem s i t m l 

khdng thirg nhgn d l l trgng ciia nd I I 

hggt dgng thye hien chirc nIng b le 

chira cua lugt sy thi chin ly khich 

qugn khd dat dugc. Chin ly se khcng 

xui t hien neu trgng td tung hinh sy ehi 

dgn thuin ed buge tdi hgge bag ehira, 

sy thing nhi t v l d i u tranh gitfa hai 

mgt ddi lap (buge tgi v l bag chifa) 

ehlnh 11 ngi hgi tu ch in ly, dd I I sy 

that khich quan ciia vu an. 

2.3. Pham vl hoat dong chirng minh 
ciia luat sy chju sy t ic dong, chi 
phdi bo'i pham vi buoc tdi cua cc 
quan ti ln hanh t l tung 

To tung hinh sy ludn ton tgi ba ehirc 

nIng eg b i n I I : chire nang budc tgl. 

chu'c nIng bao ehira va chye nang 
xet xif, treng dd chirc nang buge tgi 
xui t hign sdm nhit, l lm dgng lye d iu 
tien keo thee sy xui t hien eua c le 
ehirc nang khlc, I I true chinh l lm ddn 
bay dya gudng mIy t l tung vIo hoat 
dgng. "Chirc nang buge tdi edn ggi I I 
chu'c nang truy ciru tr ich nhiem hinh 
su I I mgt dgng hggt ddng to tung 
nhim phl t hien ke tgl phgm, chirng 
minh ldi eiia ngugi dd, bag dam phin 
xir va hinh phgt ddi vgi ngudi dd." 
(Nguyin Th i l Phiic, 1999: 22). Nhu 
v|y, sy t i n tgl v l phl t tr i ln ciia ba 
chirc nIng nay la b i t budc mang tinh 
khich quan, vi n l u khdng t in tai chirc 
nIng buge tgi thi khdng cd chirc nang 
b le chu'a v l t i t nhien cung khdng cd 
chire nang xet xir. 

Phgm vi hogt dgng ehirng minh ciig 
luat su dugc b i t d i u tir khi cd sy 
bude tgi v l k i t thue khi b in I n , quylt 
dinh eua Tda I n ed hieu lye phap lugt. 
Cg sg phl t sinh quyin b io ehira I I 
sy buge tgi, khdng cd bude tdi thi 
khdng cd t l tung hinh sy, khdng ed 
ngudi bao ehu-g (lugt su). Chire nang 
b io ehira ndi chung v l heat dgng 
ehirng minh ciia lugt su ndi rieng xuit 
phl t tir sy buge tdi v l ehju sy chl phl l 
bgi quylt djnh budc tgi. Mue dleh 
tham gia td tung eiia lu|t su b i c ehira 
I I do ed sy buge tdi, tir ehirc nIng 
budc tgi. Ndi dung v l pham vi buge tdi 
ehlnh I I ddi tugng chung minh, la 
nhii'ng v in d l phai ehung minh treng 
vu I n hinh sy. De dd, trong qu i trinh 
chirng minh, lugt sy phl l d n eir, theo 
dul l va bIm s i t v i e phgm vi budc tgi. 
Theg nguyen t ie , g d i u cd bude tgi thi 



TAP CHl KHOA HOC XA HOI so 3 (247) 2019 

0* dd cd b l e ehtra v l "buge tdi d in 
d i u , b io ehira d in dd". Tuy nhien, 
phgm vi chirng minh ciig lu|t su cd 
the vygt ra nggli gidi hgn budc tdi 
ciig Vien Kiem s i t vdi mue dich l lm 
giam nhe trach nhiem hinh sy eho bj 
d o . Bgi vl, trong qu i trinh ehirng 
minh ed nhirng tinh t i l t g i lm nhe trleh 
nhiem hinh su khlc nhung ben budc 
tgi khdng d l e lp d l eho bj d o hudng 
tinh t i l t giam nhe n ly thi lu|t su cd 
quyin dua ra chirng cu", l|p lugn d l 
nghj xem xet, g l im nhe hinh phgt ehe 
bi e le. 

Muc dich eiia td tung hinh sy la phlt 
hign v l xir ly tgl pham. D l dat dugc 
muc dich dd thi c in thye hien ele 
hoat ddng t l tung de xac djnh l lm 
sing td sy th|t eiia vu an va hogt 
ddng ehirng minh ehlnh I I hogt dgng 
t l tung de dgt muc dich dd. Nhung de 
hogt dgng ehirng minh dgt hieu qua 
thi hogt ddng t l tung phai mang tinh 
tranh tung, trong dd heat dgng ehirng 
minh ciia ben bude tgi va ben b i g 
ehtfa nhu I I hai mgt d l l l|p ciing song 
song ton tai, sy d iu tranh phap ly 
gitra hai ehu the n ly trong viec dua ra 
ehirng eir, Igp lu|n d l ehirng minh 
bgo ve quan d i lm bude tdi ho|e gg tgl. 
Trong qu i trinh n ly ehii the budc tdi 
se t i p trung chu'ng minh ed sy kien 
pham tgl xay ra, ai I I ngygi d l thuc 
hien hanh vi phgm tgi, tire I I x le djnh 
ele tinh t i l t eiia vu I n d l l lm can cir 
bude tgl. Ngugc Igi, chu t h i b io chu-g 
se sir dung chirng cir chirng minh 
khdng cd sy viec phgm tdi, bj d o 
khdng thye hien tgi phgm hgge hanh 
vi eiia bj d o khdng dii y l u to c iu 

thinh tdi pham hole nhirng tinh t i l t 
nham gi lm nhe trleh nhiem hinh sy 
ehe ngygi bi buge tgi. 
Mue dich ciia t l tung hinh sy nhim 
x le djnh sy thi t vu I n , viec x le djnh 
n ly phl l ed d i lm dirng, dd I I glgl hgn 
nhirng v in d l phl l chirng minh. Bgi vl, 
"nlu khdng gigi han nhii'ng v in d l 
phai chirng minh thi Tda I n cd nguy 
eg trg thinh phdng nghien eiru thye 
nghiem, met d u lac bg tranh el i , mdt 
nhdm thi t i i di ln thuyit" {Van de dinh 
gia chirng cir trong to tung hinh swXd 
Viit, 1967:61). 

2.4. Muc dich hoat dgng chii'ng 

minh cua luat sir gdp ph in lam 

s i n g td s y that kh ich quan cua vu 

I n , nhung muc dleh chii y l u v i n I I 

n h l m chirng minh v l s y vo tci 

ho le giam nhe t r leh nhiem hinh s y 

cho ngud'i bj buge toi 

Muc dich heat dgng ehirng minh eua 

lugt sy trudc h i t i l nham thye hien 

nhiem vu ehung eua t l tung hinh sy I I 

gdp phin l lm sing td sy that khach 

quan cua vu I n , giup eho Tda an giai 

quylt dung d i n vu In . Song song vgi 

nhiem vu dd thi hggt dgng chirng minh 

cua lu|t sy cdn gdp phin bag ve cdng 

ly, bao ve quyin eon ngygi, quyin 

edng d in trong t l tung hinh sy, eu th i 

I I bae dam quyin b le chira, b le ve 

quyin, Igi ieh hgp phIp eua ngudi bj 

bude tdi trgng tien trinh td tung. 

Quyin b io chira ciia ngudi bj bude tgl 

va hogt ddng chung minh eug lu|t sy 

ed m i l quan he g i n bd chat ehe vgi 

nhau. N lu hogt dgng chyng minh cug 

lugt su d n g dyge thye hien day du. 
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hieu qua thi quyin b ic ehira eiia 
ngygi bj buge tgi cIng dyge bao dam. 
Quyen b le chira dugc the hien eu t h i 
qua hggt dgng chu-ng minh ciia lugt 
su v l hogt dgng chirng minh eiig luat 
su nham muc dich ehii y l u b le ve 
quyin Igi eho th in chii bing eleh dua 
ra ly le v l chirng eir d l b le bd su 
budc tgi, ehirng minh v l sy vd tgl 
hole giam nhe trleh nhiem hinh sy 
cho ngugi bj bude tdi. 
Treng qu i trinh di lu tra, truy t l v l xet 
xir, hogt ddng chirng minh e lg lu|t su 
nham x le djnh v l l lm sing td nhii'ng 
sy kien, tinh t i l t eua vu an d l dgt 
duge sy khing djnh d l l tugng chirng 
minh trgng vu I n I I diing, I I x le thye, 
gdp phin l lm sing td nhtrng v in d l 
phl l chirng minh treng vu I n hinh su. 
Nhu v|y, trong t i ln trinh t l tung lu|t 
su tham gia v Io hogt ddng chirng 
minh khong chi b io ve quyin Igl chg 
ngudi bj buge tdi m l cdn gdp phin 
giiip eg quan t i ln hanh td tung l lm 
sing td sy thi t khich quan ciia vu an. 
Nhung v l thye ehit va ndi ehung, suy 
ehe eiing mue dich chu y lu v l eg b in 
nhit eiia luat sy treng hogt ddng 
chirng minh v in I I nhim bac bd sy 
buge tpi, chirng minh v l su vd tgi 
hgle g i lm nhe trleh nhiem hinh sy 
cho ngudi bj bude tgi, bag dam cho 
viee giai quylt diing d i n vu I n hinh 
sy. D l y chinh I I nhiem vu chii dgo v l 
I I mue dich ehii y l u eiia luat su khi 
tham gia v ie hogt ddng ehirng minh 
treng to tung hinh sy. 

2.5. Hoat dong chii'ng minh cua 
luat sy trong t l tung hinh sy va 

mdi lien he vd'i nguyen t ic tranh 
tyng 

Hoat ddng ehirng minh cua lugt su 
mang tinh phin bien. D l y I I net d ie 
thil eua nghe luat su so vdi c le nghi 
khlc treng xa hdi. Tinh phin bien eiia 
luat su dugc the hien rd net nhit 
treng t l tung hinh sy, d ie biet I I trong 
giai dogn tranh tung tai phien tda hinh 
sy. Trpng q u i trinh tranh tung tai 
phien tda, luat su b le ehu-a se dua ra 
chirng eir, l |p lugn d l d i u tranh phin 
b le Igl y k i ln , quan diem eiia ben 
budc tdi, chii'ng minh eho quan di lm 
b le chii'a la cd e ln cir de thuyit phuc 
Hgi d ing xet xir b le bd quan di lm 
buge tdi, chap nhgn quan diem v l ldi 
b io chira eiia lugt su. 
Td tung hinh sy c in theo hygng mdi 
11 g dd c in ed quan he binh dang va 
d l l trong trong m l i quan he cua cle 
ehii t h i t l tung, t ing cudng tinh 
ecng khai, d i n ehii treng quan he 
giira elc chii t h i thye hien d e chirc 
nang eg ban trgng t l tung hinh su. 
Hggt ddng ehirng minh cua lu|t su 
khdng chi de b i o ve quyin v l Igl Ich 
hgp phIp eho ngudi bj buge tgi m l 
cdn I I sy phan bien can thilt ddi vgi 
hggt dgng chirng minh ciia co quan 
t i ln hinh to tung. Vdi hggt ddng thuc 
hien chire nIng b le chirg mang tinh 
d l l trgng vdi eg quan buge tgi, hggt 
dgng tranh tung phin bien eiia lugt 
su se t ie dgng mgnh me d in trleh 
nhiem ciig eg quan budc tgl, bude eg 
quan nay phl l nd lye, c l ging va 
th in trgng hon de bgg d im tinh dung 
d in , khich quan, te ln dien trong qu i 
trinh ehirng minh tgi phgm. 
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Q u i trinh tranh tung glifg hai ben 
buge tdi v l gg tdi thye chi t I I su 
tranh ch ip hinh sy v l v i n d l ed tgi 
hay khdng cd tgi, tdi nang hay tgi nhe. 
Chinh ttr cugc d i u tranh phIp ly cang 
th ing, gay c i n , quyl t liet giira hai 
ben budc tdi va gg tgi tgi phien tdg da 
l l m ehe heat dgng t l tung mang tinh 
tranh tung. Hggt ddng t l tung ed tinh 
tranh tung, thee Nguyin Th i i Phuc 
(2008: 59), I I "hogt dgng t l tung d i ln 
rg dudi hinh thirc eiing t i n tgi, ciing 
van dgng v l phii djnh lan nhau giira 
hai chire nang eg ban I I chirc nIng 
buge tdi va b io chifa v l khi sy d l l 
trgng gitra hai chire nIng eg ban nay 
da len d i n dinh d i lm tgi phien tdg so 
tham thi cd sy thgm gig cua Tda I n 
vdi vai trd I I trgng t i l d i lu khiln v l 
dya ra ph in quyl t v l k i t qu i d i u 
tranh phIp ly giii'a hai ehirc nIng eg 
ban dd". 

2.6. Hoat dong chirng minh cua luat 
su trong td tung hinh sy va mi l 
quan he vd'i nguyen t ie suy deln 
vo tdi 

Nguyen t i c suy dcIn vd tgi I I n ln 

t ing , I I sy t h i hien quan trgng nhit 

ehe nhii'ng b le dam phIp ly v l quyin 

b le chii'a. Chu'c nIng b io chira dyge 

the hien thdng qua hggt ddng chirng 

minh eiia lu|t su v l ehlnh hoat dgng 

n ly bag d im hieu qua v l quyin bag 

chira ciia ngugi bj buge tgl. Nguyen 

t i e suy doan vd tgl ed m i l quan he 

g i n bd, mgt thi lt vgi quyin b i g ehti'g 

v l hogt ddng ehirng minh eiig luat su. 

Vi vgy, quyin b le ehira eiia ngudi bj 

buge tdi eung nhu heat dgng chirng 

minh ciia luat su ehi ed the thye hl ln 

day du v l dgt hieu qu i n lu tdn trgng 

v l tuIn thii triet d l nguyen t ie suy 

deln vd tgi. 

Nguyen t ie suy dean vd tgi I I mgt su 
b le dam phIp ly c in thilt d l bao v l 
quyin eon ngydi, quyin edng d in , v l 
ty do v l an to ln d nhin v l heat 
ddng chirng minh trong t l tung hinh 
sy. Duoi gde dg ehirng minh thi suy 
deln vd tdi I I phugng phIp ehirng 
minh hieu qu i v l cd Igl nhit d l bao 
ve ngudi bj bude tgi trong t l tung hinh 
sy. Suy deln vd tgi I I phygng phIp 
chirng minh bang phan chu'ng. "Thep 
dd, thay vl khing djnh v l ehirng minh 
tryc t i lp mgt ngudi n ip dd cd tdi, 
ngudi ta dgt rg mdt g i l thilt ngugc Igl 
bing mgt g i l djnh vd tgl. Khi g i l djnh 
vd tgi nay ehua bj b le bd holn to ln 
v l thuyit phuc thi nd van dung" (Dinh 
T h i Hung, 2013: 75). Treng qu i trinh 
chu'ng minh tdi phgm, eg quan cd 
tham quyin t i ln hinh t l tung trudc 
tien phl l x le djnh: Cd hinh vi phgm 
tgi x l y ra hay khdng? C lu hdi nly 
mang tinh b i t buge v l phi i dugc dat 
ra xuyen sui t t i ln trinh t l tung chg 
d in khi viec buge tdi dugc chirng 
minh holn te ln. Ngudi bj bude tdi 
dwac eel I I khdng ed tgi che d in khi 
dugc chirng minh m l khdng nhit thilt 
phl l trdng chd v Io viec lu|t su bao 
ehira ed b le bd duge su buge tdi hay 
khdng. Ndi elch khlc, khi "tgi khdng 
duge ehirng minh, ddng nghia vol su 
vd tdi duge ehirng minh". Trpng t l 
tung hinh sy, ngudi bj buge tgi, ngygi 
b i g chira ed quyen chirng minh v l su 
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vd tgi, nhung d l y I I quyin ehir khdng 

phai nghTa vu cua hg. Nlu ngugi bj 

budc tdi hole ngudi b le ehira khdng 

dya ra duge ehirng cir chirng minh v l 

sy vd tgi thi khdng duge eel dd 11 e ln 

eir d l budc tdi, vl nhu vgy I I sgi i im 

khi dem sy suy doan vd tgi thinh suy 

deln ed tgl. 

Quyin b le chii'a cung nhu quyin 
chii'ng minh eua lugt su v l sy vd tdi 
ed m l i quan he mgt thi lt vgi nguyen 
t i e suy deln vd tgi. "Quyin b ig ehira 
eua ngudi bj tam gitf, bj can, bj d o 
ehi ed t h i duge thye hien d iy dii v l 
hien thye n lu tuIn thii nguyen t i c 
suy deln vd tdi. Vi phgm quyin b le 
ehti'g ciia ngudi bj tam giir, bj can, bj 
e le ludn luon la vi phgm nguyen t i e 
suy dean vd tgi d ehirng mye nhat 
djnh nao dd, v l ngugc lai vi phgm 
nguyen t i c suy deln vd tgi t i t y l u 
d i n d in vi phgm quyin b le ehti'g eug 
hg" (Nguyin Th i i Phuc, 2006: 72). 
Trleh nhiem ciia eg quan t i ln hanh 
t l tung trude h i t ph l l duge t h i hien 
thdng qua yeu c iu tuIn thu ele 
nguyen t i c ciia td tung hinh sy, d ie 
biet la nguyen t i e suy deln vd tgl. 
Viee tdn trgng v l tuIn thii nguyen t i e 
suy deln vd tgl ciia elc ehii the t l 
tung nhit 11 eac eg quan t i ln hinh t l 
tung se n lng cae hieu qua heat dgng 
chirng minh trong t l tung hinh su ndi 
ehung va hogt dgng chirng minh cug 
lugt su ndi rieng, giup cho Tda an giai 
quylt diing dan, khich quan vu an 
hinh sy. 

Suy doan vd tgi I I mgt trong nhtrng 

nguyen t i c eg b in quan trgng eiia to 

tung hinh sy nen c in tdn trgng v l bag 
dam thye hien treng qu i trinh chirng 
minh d l gdp phin nlng cao nh|n 
thirc v l dja vj phIp ly eua ngygi bj 
budc tdi trcng t l tung hinh sy. Nguyen 
t i e suy de ln vd tdi edn la met quyin, 
quyin duge suy dgIn vd tdi, cho nen 
tdn trgng quyin suy dgIn vd tdi phl l 
la nghia vu eiia t i t d mgi ngugi, d ie 
biet 11 d i i vdi eg quan, ngudi ed tham 
quyin t i ln h inh t l tung phai ed trleh 
nhiem thye hien diing d in nguyen t ie 
suy deln vd tgi. Tdn trgng va triet d l 
tuIn thii nguyen t i e suy deln vd tdi se 
tgo di lu kien che heat dgng ehirng 
minh eiia luat sy, bao dam eho lugt su 
thye hien tdt chirc nlng bao ehira, 
giiip che Tda I n x le djnh sy thgt 
khich qugn ciia vu I n d l dua ra phin 
quylt diing ngugi, diing tgi, dung 
phIp lu|t, khdng bd Ipt tdi phgm, 
khdng l lm oan ngugi vd tgi. 

2.7. Hoat ddng chii'ng minh eua luat 
sir n h i m bao dam s y can b ing 
giira Igl Ich ceng va lgi ich c l nh in , 
b i o ve cong ly, bao ve quy in cgn 
ngird'i, quyen cong d i n trgng td 
tung hinh s y 

D iu tranh phdng ehing tdi pham la 

hogt ddng quIn ly eiia Nhi nude 

nhim duy tri tr | t ty x l hgi, bag ve Igi 

ieh ciia Nha nydc, quyin v l Igl Ich 

hgp phIp eiia tc chuc, e l nhin. Muc 

dleh ciig t l tung hinh sy dyge th i 

hien thdng qua ele hegt dgng t l tung 

hinh sy nhim b ig ve hgi nhdm lgi ieh 

edng v l Igi ich c l nhin. Trgng dd, Igi 

ieh cdng the hien nhiem vu ciia t l 

tung hinh sy I I phat hien chinh x le v l 
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xir ly edng minh mgi hanh vi pham tdi, 
edn Igi Ich c l nhin t h i hien nhiem vu 
eiia t l tung hinh sy I I b io ve, b le 
dam c le quyin v l Igl Ieh hgp phIp 
cua edng d in . N lu qua d l cao viee 
b le ve Igl Ich cdng se dan d in xem 
nhe gia trj v l quyin cgn ngygi, quyin 
ecng d in . V I , ngugc Igi, n lu qu i ehii 
trgng d i n Igl ich cug c l nhin thi Igi 
Ieh ecng se bj x l m phgm. 
Be x le djnh su that khich quan v l 
logl trir nhii'ng gl khdng phai I I sy th| t 
eiia vu I n , ehiing ta phl l "doi mdi 
elch nhin v l mue dich eua t l tung 
hinh sy thee hygng binh ding ddi vdi 
d c g i l trj, Igl ich c in dgt duge eug td 
tung hinh sy, Igi ich ciia tr|t ty phap 
luat va Igl ich cua e l nhin cua nhirng 
ecn ngudi nam trgng vdng t l tung" 
(Die Tri Oe, 2017: 33). C le gil^trj v l 
Igl Ich c i n dugc dgt g vj tri ngang 
bang nhau trgng qu i trinh ehirng minh 
l lm sing to su th| t khIeh quan eiia 
vu I n . Nhu v ly , muc dich eiia t l tung 
hinh sy c in dugc thye hien thee 
hygng bae d i m Igi ieh edng v l bao 
ve quyin con ngudi, quyen v l Igl ich 
hgp phIp cua c l nhin trong qu i trinh 
to tung hinh sy. 

3. MOT S 6 V A N D ^ DAT RA 

3.1. v l pham vi hoat dong chii'ng 
minh cua l u a t s y 

Gigi hgn x le djnh sy thgt vu I n dwac 
eu t h i hdg bing gidi hgn phgm vi 
ehirng minh trcng t l tung hinh sy, 
viee x le djnh d l l tugng ehirng minh 
ludn dgt ra trong sui t qua trinh dl tim 
sy th| t eua vu I n . Tuy nhien, quy dinh 
v l gidi hgn eiia vige xet xir dang t i n 

tai nhilu y ki ln kh lc nhau v l ly lugn 
v l thye t i ln . "Tda I n xet xu- nhtrng bj 
d o v l nhii'ng h inh vi theo tdi danh 
ma Vien Ki lm s i t truy t l v l Tda I n da 
quylt djnh dua vu I n ra xet xir. Tda 
I n ed t h i xet xir bi d e thee khein 
khlc vdi khgan m l Vien Kiem s i t d l 
truy t l trgng ciing mdt di lu lugt hgge 
v l mgt tdi khlc b ing hole nhe hgn tgi 
m l Vien Ki lm s i t da truy td. Trudng 
hgp xet th iy c in xet xir bj d o . . . n lu 
Vien Ki lm s i t v i n giii' tdi danh d l truy 
to thi Tda I n ed quyin xet xir bj d o 
v l tgi danh nlng hgn dd" (Dilu 298 
Bd luat To tung hinh sw nam 2015). 
Theg ehiing tdi, quy djnh n ly I I c in 
thilt, nhung quy dinh n ly v in cd d i lm 
hgn c h l I I ed t h i l lm x iu dl tinh trgng 
ciia ngugi bj buge tdi hg|c vl pham 
quyin b le chii'a eiia hg trong qu i 
trinh t l tung. 

Trong heat dgng thye hien chd-c nlng 
xet xir, Tda an phu thudc v ie hggt 
ddng truy td cijg Vien Ki lm si t , bgi vi 
ngi dung, pham vi truy t l se x le djnh 
gidi han ndi dung hegt dgng xet xii' 
cug Tdg an va theo dd thi hogt ddng 
chirng minh eiig ngudi b le ehtfg cung 
phu thudc v i e ndi dung, phgm vi truy 
t l eiig ben budc tdi. Nhu v|y, ndi 
dung truy t l treng b in d o trgng se I I 
doi tugng v l pham vi xet xu eua Tda 
I n v l nd cdng i n djnh v l ngi dung, 
pham vi d l l vgi hggt dgng chu'ng minh 
eiia lu|t su b le ehira tgl phien tdg. 
Thee y ki ln ehiing tdi, quy dinh v l gidi 
han eua viee xet xir I I c in thilt d l 
viec xac djnh su that ciia vu I n phai 
eg diem dirng, nhung glgl han xet xir 
phl l bag dam ehe viee thye hien dung 
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d in chire nang xet xir, khdng l lm Inh 
hugng d i n tinh dgc l|p trgng xet xir 
v l khdng tgo di lu kien d l Tdg I n cd 
the mg rgng ndi dung xet xir ngoli 
pham vl truy t l keo theo viee thay doi 
v l ndi dung v l phgm vi b le ehtra d l 
duge i n djnh trude dd trcng quylt 
djnh truy td, l lm x iu tinh trang eiia bj 
d o . Ndi eleh khlc, Tda I n ed th i 
vugt qua gidi han ciia viec xet xir n lu 
nhu khdng l lm x iu tinh trang cua bj 
ele v l khdng vl phgm quyin b le 
ehtra ciia bj d o so vol truy td ciia 
Vien Ki lm si t . Nhu v|y, hoat dgng 
chii'ng minh ciia lu|t su dugc b i t d iu 
tir khi ed sy buge tdi v l k i t thiic khi 
ban I n , quylt djnh eua Tda an ed hieu 
lye phIp lu|t. Pham vl hoat dgng 
chirng minh eiia lugt su ehju sy chi 
phdi v l phu thude v i e pham vi truy tp 
theo nguyen t ie , cd buge tdi thi ed 
b io chifa, budc tgi d in d iu , b le ehtra 
d in dd, n lu buge tgl v l tdi phgm d n g 
nghiem trgng bao nhieu thi ddi hdi 
hoat dgng chii'ng minh eua luat sy 
bag ehtra eIng eae b iy nhieu. 
3.2. V l nguyen t i e tranh tung ciia 
luat sir 

Bao dam binh dang trude phIp lu|t I I 

mgt nguyen t i e eg b in eua t l tung 

hinh sy, theg dd phai b ig dam sy 

binh dang eho ehii the budc tgl v l ehij 

the bao ehtra cd quyin ngang nhau 

trong qu i trinh chii'ng minh. Sy d i u 

tranh, phu djnh l ln nhau giii'a hai ben 

budc tgi v l gg tgi d n g d in chii, cdng 

bing, binh dang bao nhieu thi qu i 

trinh tim ki lm chin ly khach quan 

eIng dyge b le dam b iy nhieu. Theo 

Le Hti'u T h i , Dd V i n Dygng, Nguyen 

Thj Thiiy (2013: 34): vdi chO trygng 

nlng cac chi t lugng tranh tung tai 

phien tea, nhi t la sau khi nguyen t ie 

tranh tung chinh thirc dugc Bd luat Ti 

tung hinh sw nam 2015 ghi nhgn, 

bude d i u d l tgc dyge khcng khi binh 

d ing, d i n ehu treng d e phien tda. 

Tuy nhien, xet tren d phygng dien 

phIp ly v l thye t i ln thi ngygi bj budc 

tgi, ngugi b i g chira v i n ehya thgt sy 

duge xem I I mgt ben tranh tung binh 

dang trong quan he t l tung vdi ben 

bude tgl v l ehua ed eg eh l d l bac 

dam tinh thye quyin eiia ngygi ble 

chifa theo quy djnh eiia phIp lugt. 

Nhu vgy, chi ed tranh tung th|t su thi 

hegt ddng to tung ndi chung v l hogt 

ddng ehirng minh cua elc chii th i 

thye hien e le chirc nlng mdi ed eo 

hdi dgt d in ch in ly. Tgi phien tdg diln 

rg qu i trinh ehirng minh, tranh tiJng 

cdng khai, d i n chii, binh ding giii'a 

hai ben buge tgl v l b i g chii'a. "Tir dd, 

e le ben se nd lye h i t minh d l bag ve 

Igi ich, bao ve quan diem, trinh biy 

ehirng cir, chii ddng ehirng minh v l 

e le tinh t i l t ciia vu I n thee phygng 

ehIm "chin ly chi tim th iy trong tranh 

lugn". To tung, trgnh tung ddi hdi ty do 

chu'ng minh v l ty do dinh g i l chyng 

eir, bao dam tinh "mg" eua chirng cii' 

vdi yeu eau khcng mdt chirng cir n io 

cd the duge eel I I ed g i l trj chirng 

minh uu tien hay ed g i l tri phIp ly tien 

quylt" (Dip Tri Oc, 2017: 40). Cd the 

khing djnh rang, n lu khdng ed tranh 

tung thgt sy thi khdng t h i ndi d i n 

chin ly, khdng t h i ndi d in b in I n 
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diing d i n , dung ngydi, dung tdi, diing 

phIp lult, khong bd lot tgi phgm, 

khdng l l m gan cho ngugi ve tgl. 

3.3. V l nguyen t ic suy doin vo toi 
Trong hogt dgng t l tung hinh sy t im 
I I ch in quan trgng, vii'ng chic nhit 
doi vdi quyin eon ngydi, quyin cdng 
d in , nh im phdng ngu-a nhtrng vi phgm 
tir phia eg quan, ngugi ed tham quyin 
t i ln hinh tc tung I I vlge ghi nh|n 
nguyen t i e suy de ln vd tgi. "Ngudi bj 
buge tgi dugc eel I I khdng cd tgl cho 
d in khi duge ehirng minh thee trinh 
ty, thii tue do bg luat n ly quy djnh v l 
ed b in I n k i t tgl eiia Tda I n da ed 
hieu lye phap luat..." (Quoe hdi nude 
Cgng hda Xa hdi ehii nghia Viet Nam, 
2015: 16). Khdng n ln cd djnh k i ln 
r ing, h i ngygi n ig bj truy to I I nhit 
djnh cd tgi m l d l l xii- nhu ngudi ed tdi. 
Bj d g truge khi tuyen an dugc coi 
nhu vd tdi de Tda I n ed thai dg hgin 
tg ln khich quan. Bgi vi, khi ehua cd 
ban I n k i t tgi da cd hieu lye phIp luat 
eiJa Tda I n thi bj d o van ehua phl l I I 
ngugi ee tgi v l khdng dugc d l l xir vdi 
hg nhy ngudi d l ed tdi. 

3.4. V l bao ve cong ly, bio ve quyin 
con ngird'i 

Neu cho r ing to tgng hinh sy I I hoat 
dgng chi cd tinh ehit phIp ly cdng, 
dyge t l chu'c v l hogt dgng trude hi t 
vl Igl ich ehung ehir khdng phai vi Igl 
ich e l nhin v l chi tap trung hudng tdi 
mue dich phl t hien, xir ly tdi phgm 
bang mgi g i l thi se dan tdi vlge xem 
nhe g i l tri quyen eon ngudi, nhu vgy 
se khdng b le dam hole x lm phgm Igl 
ich v l vai trd to tung eiia ngudi bj 

buge tgl. Nhu vgy, sy hien dien ciia 

lugt su b le ehti'g trong hegt ddng 

chii'ng minh nham bao ve quyin Igl 

cho ngugi bj buge tgi se gdp phin b ip 

d im sy e ln bang h l l hda giya Igi Ich 

cdng v l Igl Ieh e l nhin. 

Trong qu i trinh td tung, hogt dgng 

chirng minh ciia ba chii t h i thye hien 

d c ehirc nang eg ban nhu budc tgi, 

b ig chii'a v l xet xii' ciing song song 

t in tgi. Mdi hogt ddng ehirng minh ciia 

chii t h i t l tung d iu ed vj tri dde l|p, 

tiiy thee ehirc nang, nhiem vu, quyin 

hgn rieng, t h i nhung giti'a ehiing ed 

m l i quan he, n i l t i lp nhau, b l sung 

ehe nhau. Cg quan ed th im quyin 

t i ln hinh td tung cd trleh nhiem ehirng 

minh tgl phgm v l ngudi pham tdi 

nhim b le ve lgi ich edng cgng, cdn 

hegt ddng ehirng minh eiig lugt su 

nhim thye hien chirc nlng b io ehtfa 

dye tren quyin ehirng minh trong t l 

tung hinh sy d l b le d im quyin Igl 

eho ngygi bj buge tgi. Nhiem vu eg 

b in v l chii y l u cua lu|t su I I b io ve 

cdng ly, bao ve quyin cen nguol, 

quyin edng d in v l Igl Ieh e l nhin eiia 

nhtrng ngudi n im trong vdng t l tung. 

Trong hegt ddng chirng minh ngoli 

mue dich b io ve quyin Igi cho thin 

ehu thi lugt su edn gdp phin l lm sing 

td su thgt vu I n nhim eln bang giii'a 

Igl Ich x l hdi v l Igi Ieh c l nhin. Cd 

t h i ndi, hegt dgng chirng minh eug 

ehii t h i thye hien ele chu-c nlng eg 

b in hgp thinh mgt t h i thing nhi t 

duge quylt dinh bdi mue dich ehung 

ciia t l tung hinh sy, viee luat sy b ic 

chii'a minh oan eho ngudi vd tgi eung 
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quan trgng v l cc y nghia x l hgi nhu 
viec xir ly nghiem minh ngudi phgm 
tgl de bao ve Igl ieh edng cgng, duy tri 
trgt ty x l hgi. 

Lu|t sy thgm gia v Ig hogt dgng 
chirng minh khdng ehi d l b le ve 
quyin Igi cho e l nhin ngugi bj budc 
tgi m l cdn cd nhiem vu "gdp phin bgo 
ve edng ly, c le quyin ty do, d in ehu 
eug cdng d in , quyin, Igl Ich hgp phIp 
c lg e l nhin, eg quan, t l ehu'e, phl t 
trien kinh t l - x l hdi, x ly dyng Nh i 
nyge phap quyen Viet Nam x l hdi chii 
nghia, x l hgi dan chii, cdng bang, v i n 
minh" (Dilu 3 Luat Luat su). Nhu v|y, 
d l t i l o ve ed hieu qu i quyin v l Igl 
ich hgp phIp eua c l nhin thi luat su 
phii tdn trgng sy th|t khich quan v l 
tuIn thii phIp lu|t v l ngugc Igl, muln 
gdp phin b ig ve ecng ly, x ly dyng x l 
hdi dan ehii, cdng bing, van minh thi 
phl l thye hien t i t nhiem vu b le ve 
quyin Igi eho e l nhin ngudi bj bude 
tgl. Ndi cleh khlc, val trd ciia lugt su 
b le ehtra khi tham gia hogt ddng 
Chung minh trong t l tung hinh sy I I 
sy k i t hgp nhuln nhuyin gitra viec 
bao ve quyin Igi e l nhin ngygi bi 
bude tgl vgi viec bag ve edng ly, Igl 
ich cdng v l trgt ty phgp lugt. 

4. KtJ LUAN 

Qua phin tich neu tren eho thay, hogt 
dgng ehirng minh eiia lul t su trong t l 

tung hinh s y I I hoat ddng thye hien 
ehirc n lng b i o chii'a de nhan thirc v l 
sy thgt eiia vu I n , tu In thii phIp lugt 
va quy eh l trach nhiem nghe nghigp, 
mang tinh dde lap, ty chju trleh 
nhiem e l nh in . Cg sg phl t sinh hggt 
dgng chii'ng minh ciia lul t sy I I su 
buge tgi va hggt ddng n ly b i t d i u ttr 
khi cd sy bude tgl che d in khi b in 
I n , quylt djnh ciia Tda I n ed hieu lye 
phIp lu|t. Ngi dung hggt ddng ehirng 
minh ciia lu l t su dugc thuc hlgn dya 
tren eg sg quyin v l nghia vu cua 
ngudi b i g chira thcng qua c le heat 
dgng thu th |p , kiem tra, d inh g i l 
ehirng cCr de chirng minh v l sy vd tgi 
hgle g i lm nhe tr leh nhiem hinh sy 
ehe ngugi bj buge tdi, gdp phin l lm 
s ing td sy that khich quan cua vu 
I n . Hggt dgng chii'ng minh ciia lult 
sy chju sy t i e dgng, ehl phl l bdi 
chirc nang b i g chifa v l phgm vl buge 
tgl ciig eg qugn t i ln h inh t l tung. 
Nggl i rg, hggt dgng n ly cd m l i quan 
he g i n bd vgi mgt s l nguyen t i c eiia 
t l tyng hinh su, d i e biet I I nguyen 
t i e tranh tung v l nguyen t ie suy 
deln vc tgl. Hggt dgng chu-ng minh 
ciia lu|t su b i g cho-a mang tinh phin 
bien, d l l trgng vdi hogt ddng ehung 
minh cua ben buge tgi nhim bag d im 
sy e ln b ing giira Igl ich ceng, quyin 
con nguol, quyin edng d i n trong to 
tgng hinh sy. u 
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