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Tdm tat: Quyen so hiru vd vdn di th\cc hi4n quyen ndng cua chu sd hieu rimg theo Ludt Idm 
nghiep ndm 2017 con cd nhicng ngi dung chua dugc phdn djnh ro giiia sd hiiu todn ddn vd sd hOu cua 
to chuc, cd nhdn; chua xdc djnh rdnh mgch ve tu cdch cua Nhd nude trong mdi quan h$ vdi quyen sd 
hum, quyen sic dung ciia chii rimg. Tren co sd phdn tich, ddnh gid nhimg hgn che cua phdp lugt hi^n 
hdnh, bdi viet de xudt quan diem hodn thi^n cdc quy dfnh nhdm logi trie hogc hgn che nhung bdt cgp 
ciia cdc guy dinh ve quyen sd hiru, quyen sic dung rieng vd thuc hien cdc quyen ndy. 
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Abstracts: With regard to forest ownership and exercise of rights of forest owners, some problems 
still remain imder the 2017 Law on forestry: ownership of the entire people and ownership of 
organisations, individuals are not clearly differentiated; and the status of the State in relation to the 
ownership and the right to use afforest owners is not clearly defined. On the basis of analysing and 
assessing the limitations of the current law, the paper offers viewpoints on law improvement to 
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exercise of these rights. 
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1. Hinh thirc sff hiru riJrng theo Luat lam hiiu ciia td chuc, hd gia dinh, ca nhan, cgng 

nghifp nam 2017 ddng dan cu. Cy the, Dieu 7 Luat lam nghiep 

Luat bao vg va phat tiien rimg nam 2004 nam 2017 quy dinh: 

khdng quy djnh ro cac hinh thiic sd hiiu rimg - Nha nude la dai dien chii sd hiiu ddi vdi 

ma chi giai thich thuat ngii quyen sd hiiu rimg thugc sd h&u toan dan bao gdm: a) rimg 

rimg san xudt la rimg trdng (khoan 5 Dieu 3) ty nhien; b) rimg trdng do Nha nude ddu tu 

va quy dinh ve quyen cua Nha nude doi vdi toan bd; c) rimg trdng do Nha nude thu hdi, 

rimg (Dieu 6). dugc tang cho hoac trudng hgp chuyen 

Theo quy djnh hign hanh, cd hai hinh quyIn sd hiiu rimg tidng khac theo quy dinh 

thiic sd hiiu riing la sd biiu toan dan va sd cua phap luat. 

~ - Td chiic, hg gia dinh, ca nhan, cdng 
*GiingviSnchfah,Tnr6ligD?ih9CLuatmNpi *i j - , . - , . i , ,. . 
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tiong bao gom: a) rung do td chiic, hg gia 
dinh, ca nhan, cdng dong dan cu dau tu; b) 
rimg dugc nhSn chuyen nhugng, tang cho, 
thira ke riing tii chu rimg khac theo quy djnh 
ciia phap luat. 

Nhu v|iy, theo Dieu 7 Luat lam nghiep 
nam 2017, td chiic, hg gia dinh, ca nhan, 
cgng ddng dan cu cd quyen sd hiiu rimg khi 
thoa man ddng thdi hai dilu kign: 1) la rimg 
san xuat; 2) la rimg trong ma hg ty 'dau tu" 
hoac "nhan chuyen nhugng, tang cho, thira 
kS til chu rimg khac". 

Luat lam nghiep nam 2017 quy djnh: 
"Rieng trong Id rung duge hinh thdnh do con 
ngudi trdng mdi trin ddt chua cd rimg; cdi 
tgo rieng tu nhien; trong lgi hogc tdi sinh sau 
khai thdc rieng trong" (khoan 7 Dieu 2); 
"Rieng tu nhien Id rimg cd sdn trong tu nhien 
hogc phuc hoi bdng tdi sinh tu nhiin hogc tdi 
sinh cd trdng bd sung" (khoan 7 Dieu 2). 

Bign phap "tai sinh" ty nhien deu dugc 
xac djnh tiong viec giai thich hai tir ngii neu 
tiSn. Til day cd thi s5 xuat hign nhiing vdn 
dl tiong vigc xac djnh chii the sd hiiu doi vdi 
nhiing dign tich riing thyc hien bien phap 
"tai smh" ty nhien nhu: Rimg trong la rimg 
san xudt nhung chu rCmg khdng ddu tu tidng 
lai rimg ma dl "tai sinh sau khai thac" hay 
cdn ggi la thyc hign bien phap "tai smh ty 
nhien" thi khdng thugc sd hiru ciia td chiic, 
hg gia duih, ca nhan, cdng ddng dan cu? 
Trudng hgp rimg tiong do td chiie, ca nhan 
ddu tu nhung khdng phai la rimg san xudt 
ma la rimg phdng hg thi td chiic, ca nhan cd 
quyIn sd huu khdng, neu khdng thi nhung 
trudng hgp nay riing thugc sd hiiu ciia ai? 

De lam ro nhiing vin dl tren can phan 
bigt va xac djnh hinh thiic sd hini riing tiong 
cac trudng hgp sau day: 

Thie nhdt, dign tich ddt va (hoac) dien tich 
rimg dd da dugc Nha nude giao hoac cho t6 
chiic, ca nhan, hd gia dinh thue. 

Trudng hgp nay cdn coi rimg "sinh 
trudng ty nhien" hay cdn ggi la "tai sinh tir 
nhien" la tai san (hoa lgi) phat sinh tir quyen 
ve tai san la quyen sii dyng dat mang lai. 
Khdng djnh ti6n day dua tien ca sd cua phap 
luat dan sy ve quyen sir dyng va quyen 
hudng dung tai san. Theo quy djnh eua Bg 
lu^t dan sy nam 2015*'' tbi "quyin su dung 
Id quyen khai thdc cong dung, hudng hoa 
lgi, lgi tire tu tdi sdn " (Dieu 189) va "quyin 
hudng dung Id quyen cua chu the dugc khai 
thdc cong dicing vd hudng hoa lgi, lgi tuc doi 
vdi tdi sdn thugc quyin sd hieu ciia chu the 
khdc trong mgt thdi hgn nhdt dinh" (Dilu 
257). Nhu v^y, ndi dung ciia quyen sii dung 
va quyen hudng dyng bao gdm hai quyen 
nang la quyen khai thac cdng dyng va quyin 
hudng hoa lgi, lgi tiic phat sinh til tai san. 
Khai thac cdng dung la vigc chii the thyc 
hign cac hanh vi ciia minh tac dgng len tai 
san de dap ling nhu cau sii dyng cua minh 
phii hgp vdi cdng dyng ciia tai san. Hudng 
hoa lgi, lgi tiic la quyin ciia chii thi dugc 
hudng thy cac gia trj phat sinh tir tai san 
gdc.̂ '̂ Nhu vay, ngudi sii dyng dat hgp ph^p 

(1). Cdc dieu 115, 109, 189, 257, B^ lu§t ddn sv 
ndm 2015. 
(2). Nguyin Mmh Tuan, Nguyen Minh Oanh, "NhSng 
vdn di mdi vi v$t quyen trong phap lugt dan su Vi?t 
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dudi hinh thiie dugc giao hoac cho thue se la 
chii sd hiiu doi vdi cay rimg "tai sinh tu 
nhien" tien dign tich ddt dd. Cd nghTa la chii 
riing bd vdn dau tu, khoanh nudi phyc hii 
rimg tren dign tich dat dugc Nha nude giao 
hoac cho thue khdng bdng ngudn vdn ngan 
sach nha nude thi quyen sd hiiu rimg thudc 
vl hg chii khdng phai la sd hiiu toan dan hay 
sd hiiu Nha nude. 

Thu hai, Nha nude da giao khoan bao v§ 
rimg cho td chiic, ca nhan, hg gia dinh. 

Trong trudng hgp nay, can coi nhiing gia 
trj tang them ciia rimg la hinh thiic sd huu 
hon hgp: sd huu toan dan va sd buu cda 
ngudi nhan khoan bao vg rimg. 

Chat lugng rimg bien ddi theo thdi gian 
va phy thugc Idn vao qua trinh tai sinh ty 
nhien va xiic tien tai sinh do eac chii thi 
nhan khoan thyc hign cac ho^t dgng bao vg. 
Gia tri tang them ciia rimg phat sinh tir rimg 
ty nhien thugc sd hiiu toan dan nhimg ciing 
phy thugc Idn vao boat dgng bao vg cua 
ngudi nhan khoan. Vi dy: Khi Nha nude 
giao khoan bao vg rimg cho hg gia dinh mgt 
dien tich rimg ty nhien ngheo, ed trii lugng 
50m^ go/ha. Hg gia dinh da tien hanh boat 
dgng bao vg, nudi dudng, lam giau rimg. 30 
nam sau, rimg nay trd thanh rimg trung bmh 
cd trii lugng I OOm"' go/ha va do dd nang suat 
rimg tang, gia tij kinh te, mdi trudng, da 
dang sinh hgc cua rimg tang len ro ret. Vay, 
d thdi dilm nay, gia trj khu rimg dd ed hoan 

Nam hign nay", trong: Tru6ng D î hpc Luat Hd Ngi, 
Lugt hgc Vi^t Nam - Nhicng vdn di duang dgi, Nxb. 
Tu phdp, Hd Ngi, 2019, tr. 322. 

toan thugc sd hiiu toan dan hay sd hiru Nha 
nude khdng? Khi dd, khu rung phai cd cbl 
do ddng sd hiru: Nha nude (hoac toan dan) 
va chu rimg. Xac djnh quyen sd hiiu ve khu 
rimg nhu vay la diing vdi nguyen tdc kinh tl 
va khdng gay phuong hai cho lgi ich Nha 
nude, xa hdi. Gia trj ciia rung tang len thi 
ngudi nhan khoan va Nha nude cung cd lgi. 
Neu hieu khac di thi muc dich bao ve rimg 
se khd cd the dat dugc. Tinh than nay ciing 
dugc the hign trong vigc chi tra tien dich vu 
mdi trudng rimg theo quy djnh tai Dilu 69 
va Dieu 70 Nghj djnh sd 156/2018/ND-CP 
ngay 16/11/2018 ciia Chinh phu quy djnh 
chi tiet thi hanh mgt sd dieu cua Luat lam 
nghiep (sau day viet tat la Nghi djnh sd 
156/2018/ND-CP), tiieo dd, ngudi nhan 
khoan bao ve rimg dugc nhan tien chi tra 
djch vy mdi trudng rimg. 

Thic ba, Nha nude hoac co quan nha nude, 
td chiic ciia nha nude thyc hign boat dgng 
quan \i, bao vg doi vdi dien tich dat va rimg. 

Trudng hgp nay khdng cd sy tham gia 
ciia cae td chiic, ca nhan, hg gia dinh nen 
vigc rimg tai sinh ty nhien duang nhien 
thugc sd biiu toan dan. 

2. Thirc hign quyen sd hmi rumg theo 
Luat lam nghifp nam 2017 

2.1. Thuc hien quyen sa hieu todn ddn doi 
vdi rieng 

Khoan 1 Dieu 7 Luat lam nghiep quy djnh: 
"Nhd nude Id dgi dien chu sd hieu doi vdi 
rieng thugc sd hieu todn ddn ". Nhu vay, Nha 
nude se dai dign cho chii sd hiru rimg thue 
hien cae quyen nang eiia chii sd hiiu la 
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chiem hiiu, su dung, djnh do^t. Cac quy dinh 
cua Luat lam nghigp da thi hign rd vai trd 
ciia Nha nude trong vigc thyc hign tu each 
dai dign chii sd hiiu rung thugc sd hiru toan 
dan d nhung ngi dung sau: 

Thu nhdt, Lu$t lam nghiep da cd nhiing 
quy dinh vl giao riing, cho thue rimg, 
chuyen loai rimg, chuyen muc dich sir dung 
rimg... tai myc 1, myc 2 Chuong 2.*̂ ' Cac 
quy djnh nay phu hgp vdi quy djnh vl quyin 
chiem hiiu, quyen sd dung, quyin djnh doat 
va viec chuy6n giao quyen chiem hiru, quyen 
sii dung theo quy djnh ciia Bd luat dan sy 
nam 2015. Nhu vay, khi Nha nude khdng 
true ti6p quan li, bao vg hoac khai thac cac 
lgi ich kinh te - mdi trudng ciia rimg thugc 
sd hiiu toan dan tbi Nha nude s6 chuyen giao 
cho td chiic, ca nhan khai thac, sii dyng hoac 
quan li, bao vg. 

Thu hai, Luat lam nghiSp ciing quy djnh 
cy the quyen va nghia vy ciia td chiic, ca nhan 
dugc Nha nude giao rimg, cho thue rimg lam 
CO sd phap li cho cac co quan nha nude thyc 
hign hoat ddng giao rimg, cho thue rimg va la 
CO sd phap li de to ehiic, ca nhan dugc giao 
rimg, cho thue rimg thyc hien. 

2.2. Thuc hien quyen sd hieu cua to chuc, 
hg gia dinh, ed nhdn ddi vdi rimg 

Luat lam nghigp giai thich: Quyen sd hiiu 
rimg san xudt la rimg trdng bao gdm quyin 
chiem hiiu, quyen sii dyng, quyen dinh doat 

ciia chu rimg doi vdi cay tidng, vat nudi va 
tai san khac gdn liin vdi rimg do chu rimg 
dau tu tiong thdi ban dugc giao, dugc thue 
dl trdng riing (khoan 10 Dilu 2); ddng thdi 
ed cac quy djnh bao dam quyen eua chii sd 
hiiu ddi vdi rimg: "Chii rung quyet djnh 
khai thdc rieng trong thugc sd hieu ciia 
minh" (khoan 1 Dieu 59). Tuy nhien, quyin 
quyet djnh vigc khai thac imy eiia chu sd 
hiiu rimg la rimg trdng do chu rimg ty ddu 
tu chi ap dyng vdi cac loai thyc v$t thdng 
thudng. Trong trudng hgp cac loai thyc vat 
nay thugc loai nguy cap, quy, hiem thi chu 
rimg phai tuan thu quy dinh ve khai thac 
thyc vat rimg nguy cap, qu>', higm.'̂ ' Nhu 
vay, quyen sii dyng, quyen djnh doat cua 
ehu sd hilu rimg trong trudng hgp nay bi 
Nha nude ban che thdng qua quy djnh ciia 
phap luat vi li do gia trj mdi trudng ciia cac 
loai thyc vat rimg thugc nhdm thyc vat rimg 
nguy cap, quy, hiem. 

Mgt trong nhiing van de mdi lien quan 
den bao dam quyen sd hiiu rimg, quyen sir 
dung rimg dugc Luat lam nghigp quy djnh la 
nghia vy cua Nha nude phai ho tig cho cha 
riing khi thyc hign quyet djnh ddng ciia rimg 
ty nhien.* '̂ Thdng qua hoat ddng hd tig nay, 
Nha nude se bii dap toan bd hoac mgt phdn 
lgi ich kinh te ma chu rimg hi mat khi phai 
ddng ciia rimg vi myc tieu bao ve moi 
tiudng, bao vg rimg va da dang sinh hoc. 

(3). Tii Dieu 14 den Dilu 26 Ludt Idm nghi?p 
ndm 2017. 
(4). Cdc dieu 186, 187, 189, 192 Bg ludt dan s\r 
ndm2015. 

(5). Dieu 38 Lu t̂ lam nghi?p ndm 2017 vd cdc vdn 
bdn hudng dan. 
(6). Tir Dilu 29 den Dilu 32 Ludt lam nghifp ndm 
2017; Dieu 33 Nghj djnh s6 156/2018/ND-CP. 
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3. Nhirng van de phat sinh trong moi 
quan h | voi quyen sff h&u rung, quyen sir 
dung rirog dirae quy dinh trong Luat lam 
nghiep nam 2017 

Thu nhdt, van de han che quyen sd huu 
rimg, quyen sit dyng rung 

Mat Id cae quy djnh cua Luat lam nghiep 
ve quy hoach lam nghigp*'' va quy djnh ve 
thanh lap, quan li cac khu vyc bao tdn la 
rung dac dyng* '̂ neu dugc thyc hign tien 
dign tich rimg thugc sd buu ciia td chiic, ca 
nhan thi day la mgt tiong nhiing trudng hgp 
Nha nude thdng qua phap luat ban che quyen 
sd biiu ciia ehu sd hiiu rimg. Trong trudng 
hgp rimg da giao hoac da cho td chiie, ca 
nhan thue thi day la trudng hgp ban che 
quyen sii dung rimg. 

D I giai quyit trudng hgp nay, ve mat li 
thuylt cd hai phuong an giai quyit: 1) Nha 
nude thu hdi ddt va rimg, sau dd chuyen myc 
dich su dyng ddt va rimg thanh ddt rimg dac 
dung va rimg dac dyng; hoac 2) Nha nude 
khdng thu hdi ddt va rimg ma chi chuyin 
myc dich sd dyng ddt va rimg thanh dat rimg 
dac dyng va rimg dac dyng. 

Trong trudng hgp Nha nude thu hdi dat 
va rimg, td chiic, ca nhan la chu sd hiiu rimg 
se dugc boi tiiudng*^' va chdm dut sir dyng 
ddi vdi ddt va quyen sd hiiu ddi vdi rimg. 

(7). Tii Dilu 10 den Dilu 12 Lu?t Idm nghifp 
nam 2017. 
(8). Tii Dieu 24 din .Dilu 26 Ludt lam nghifp 
ndm 2017. 
(9), Nhiing van de vl boi thuong khi Nhd nu6c thu 
hoi riing se dupe trinh bdy ffong phdn sau. 

Trong trudng hgp Nha nude khdng thu 
hdi ddt va rimg thi td chiic, ca nhan vdn la 
ngudi sii dyng dat rimg dac dyng va la chu 
sd hiiu rimg dac dyng. Hanh vi Nha nude 
quyit dinh chuyen myc dich sii dung tii rimg 
san xudt hoac rimg phdng hg thude sd hiiu 
cua td chiic, ca nhan sang rimg dac dyng la 
hanh vi ban chi quyin sd hiiu cua chu sd 
hiiu rimg. Tuy nhien, phap luat ndi chung va 
phap luat lam nghiep ndi rieng chua cd co 
ehl hoac quy dinh bao dam lgi ich kinh te 
cho chu sd hiru hoac ngudi sii dyng hgp 
phap rimg. 

Chinh vi chua cd quy djnh hudng dan ve 
CO ehl bao dam lgi ich kinh te cua chii sd 
hiiu trong trudng hgp nay nen khi van de 
phat sinh tren tiiyc te thi viec giai quyit 
dugc xem la bien phap "khac phuc" h^u qua 
nhdm dn djnh xa hgi va dn dinh ddi song ciia 
ngudi dan ma khdng duge d§t trong mdi 
quan he vl tai san giiia chii sd hiiu rimg vdi 
Nha nude. Mdt trudng hgp cy the la nhan 
dan 8 xa thugc buyen Dinh Hoa va xa Thdn 
Sa, huyen Vd Nhai (Thai Nguyen) trdng 
rimg san xudt, sau dd tinh dua vao quy 
hoach rimg dac dyng nen khdng thi khai 
thac, lam cho ngudi dan bj thiet thdi, anh 
hudng din ddi sdng. Khac phyc van de nay, 
tinh da chi dao co quan chiic nang va hai 
huyen dl ra giai phap va tham muu giai 
quyet diit dilm. Sau ra soat, thdng ke, do dac 
dien tich rimg thyc tl, tinh toan khoi lugng 
go cy thi, Chi eye kilm lam Thai Nguyen da 
ban bac vdi hai huyen, thdng nhdt lap 
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phuang an de nghi tinh h5 trg 1,1 tiieu 
ddng/m^ g6 cho nhan dan.*'**' 

Hai la quy djnh vl thu hdi rimg, bdi 
thudng khi thu hdi rimg. 

Dilu 22 Luat lam nghigp nam 2017 va 
Dilu 44 Nghj djnh sd 156/2018/ND-CP quy 
djnh ve thu hoi rimg, bdi thudng khi thu hdi 
riing cd le chi phu hgp vdi trudng hgp rung 
thudc sd huu toan dan (bao gom ca rimg ty 
nhien va rimg trdng), vi dat dai va rCmg 
thugc sd hiru toan dan nen Nha nude cd thi 
"thu hoi" tiong nhiing trudng hgp vi lgi ich 
qudc gia, lgi ich cdng cgng. Tuy nhien, theo 
quy djnh tai Hien phdp nam 2013, binh thiic 
thu hdi chi dugc thyc hi|n vdi ddt dai,*"' cdn 
ddi vdi cac tai san khac, "Nhd nude trung 
mua hogc trung dung cd boi thudng tdi sdn 
cua to chicc, cd nhdn theo gid thi trudng"P^^^ 
Trong trudng hgp thu hdi dat va rimg thugc 
sd hiiu toan dan, gia djnh cho rdng Nha nude 
vdi tu each dai dign chii sd hiiu toan dan nen 
cd quyen "tiiu hoi" tai san thugc sd hiiu toan 
dan da trao quyen sii dyng cho td chiic, ca 
nhan la diing*'"'' thi doi vdi trudng hgp thu 

(10). The Binh, Ho tra nguai dan co di4n tich quy 
hoach rung d^c dung, https://nhandan.eom.vn/kinh 
te/item/42610702-ho-tro-nguoi-dan-co-dien-tich-quy-
hoach-rung-dac-dung.html, truy c$p 24/02/2020. 
(11). Khoan 3 Dieu 54 Hiln phdp ndm 2013. 
(12). Khoan 3 Dieu 32 Hien phdp ndm 2013. 
(13). Day Id quan diem phi bien hifn nay ciing nhu 
quy djnh cua phdp ludt hifn hdnh. Xem them: Pham 
Thu Thuy, "Phdp lu§t vl bli thuimg khi Nhd nu6c thu 
hii ddt trong th6i ki c6ng nghifp hod, hifn d̂ ii hod ddt 
nude", trong: Nguyin HCtu Chi, Nguyen Quang 
TuyIn, Nguyen Thj Dung (dong chii bien), Phap lugt 
kinh te Vi^t Nam trong thai ki doi mdi, Nxb. Chinh trj 
quIc gia-Sy thdt, 2019, fr. 977 - 1021; Dilu 9 Lu t̂ 
ddt dai ndm 2013. 

hdi rimg se phat smh nhiing vdn dl ve quyen 
sd hOru rCmg ma cac quy djnh vl "thu hdi" va 
"boi thudng" nhu doi vdi ddt dai khdng giai 
quyet dugc, cy thS: 

- Khac vdi ddt dai la tai nguyen khdng tai 
tao dugc gia tii tiong thdi gian ngdn, riing ty 
nhiSn la tai nguyen tai tao dugc, dugc bao vg 
se phat trien va theo thdi gian thi gia tii, chat 
lugng ciia rimg se tSng len.*'"*' Cd the thdy 
rang, quyen sii dyng rimg dugc Nha nude 
giao hoac cho thuS va gia trj tang them ciia 
rimg do chu rimg ddu tu thugc sd hiru ciia 
chu rimg va do dd khong thi thyc hien hinh 
thiie "thu hdi" va "bdi thudng" nhu cac quy 
dinh vl bdi thudng khi thu hdi ddt. 

- Trudng hgp rimg san xuat la rung tidng 
do chii rimg ddu tu thugc sd hiiu cda chii rimg 
thi khdng thi su dyng hinh thiic "thu hdi" ma 
phai coi day la tai san va phai ap dyng hinh 
thiic tnmg mua, tnmg thu theo quy djnh tai 
khoan 3 Dilu 32 Hien phap nam 2013. 

Ve mat li luan, can nhan thiie rang, tiong 
nhiing trudng hgp nay, Nha nude vdi tu each 
chii thi quyen lyc xa hdi can thiep vao quyen 
sd hiiu, quyen tai san ciia td chiic, ca nhan vi 
lgi ich cdng cgng, lgi ich quoc gia... nhung 
phai bao dam igi ich kinh te cua chii sd huu 
thdng qua quy djnh "bdi thudng theo gia thi 
trudng" chii khdng cd quyen ty minh "quyet 
djnh gia bdi thudng". 

(14). Xem thfm: Nguyin Thj Tiln, VS Mai Anh, 
Nguyen Thj Ngpc BIch, Vu Ngpc Chuan, Nguyen 
Thu Trang, "Dh xudt siia dSi mgt si quy djnh vl scr 
hau rung trong dy thdo Ludt bdo vf vd phdt trien rirng 
(siia dli)", Tgp chi khoa hgc va cdng ngh4 idm 
nghi4p. s6 20(IO)/2017,tr. 181-186. 
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Hien nay, phap luat vl lam nghiep mdi 
chi quy dinh bdi thudng thigt hai vl rimg 
tiong trudng hgp thu hdi rimg dugc giao, 
cho thue khdng diing tham quyen hoac 
khdng diing ddi tugng,*'̂ * cdn trudng hgp 
chii rimg bj thu hdi rimg vi myc dich quoc 
phdng, an ninh, phat tiien kinh te-xa hgi vi 
lgi ich qudc gia, cdng cgng dugc hh\ thudng 
nhu till nao thi chua cd quy djnh cy thS. 
Luat lam nghiep nam 2017 mdi chi quy 
djnh: "C/iu rimg dugc boi thudng, ho trg 
theo quy dinh cua phdp lugt khi Nhd nude 
thu hoi rung vi muc dich quoc phong, an 
ninh; phdt triin kinh te-xa hgi vi lgi ich qudc 
gia. cong cgng" (Dieu 22). Neu hilu "dugc 
bdi thudng, hd trg theo quy djnh ciia phap 
luat" la theo quy dinh eua Luat ddt dai nam 
2013 vl bdi thudng tai san gan lien vdi dat 
tbi cd nhfing bat cap sau day: 

- Gia tri cua rimg khdng chi la gia trj ciia 
cac cay rimg vdi tu each la gia trj cay gd ma 
cdn cd gia trj mdi trudng rung. Gia trj nay da 
dugc thi hign thdng qua cae quy djnh vl chi 
tra djch vu mdi trudng rimg va gia tii nay 
khdng (chua) duge thi hign trong eac quy 
dinh vl bdi thudng ddi vdi tai san gdn liin 
vdi ddt khi Nha nude thu hdi ddt. 

- Chua ed quy dinh dl thyc hign vigc 
phan tach gia tri tang them cua rimg thugc sd 
bihi toan dan tai thdi diem giao ho^c cho 
thue rCmg vdi thdi dilm thyc hign "thu hdi" 
rimg dl xac djnh phdn nao thugc sd hiiu toan 
dan, phdn nao tiiuOc sd hihi ciia td chiic, ca 

(15). Dieu 44 Nghj dinh so 156/2018/ND-CP. 
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nhan do td chiic, ca nhan thyc hien bien 
phap qimn li, bao ve rimg nen cd gia trj tang 
thSm nay. 

Thic hai, van de trdng rimg thay the khi 
chuyeii myc dich sir dyng rimg sang myc 
dich khac theo quy dinh tai Dieu 21 Luat 
lam nghiep 

Dilu 21 Luat lam nghiep gan quy djnh ve 
trach nhigm tiong rimg thay thS cua chii dy 
an dugc giao dat, cho thue dat cd chuyen 
mye dich su dung rimg sang muc dich khac. 
Theo do, chii dy an dugc giao dat, thue dat 
cd chuyin myc dich sii dyng rimg sang myc 
dich khac phai tidng rimg thay thi bdng 
dign tich riing bj chuyen myc dich sir dung 
ddi vdi rimg trong, bang ba lan di^n tich 
rimg bj chuyin myc dich su dyng dli vdi 
rimg ty nhi6n. Chii dy an cd trach nhigm 
trdng rimg thay thi phai xay dyng phuang 
an trdng rimg thay thi trinh uy ban nhan 
dan cdp tinh phe duyet. Trudng hgp chii dy 
an khdng ty trdng rimg thay the tbi nop tien 
vao qu3? bao vg va phat trien rimg d cap 
tinh. Quy djnh nay da kl thira cac quy djnh 
trude day tai Nghj djnh ciia Chinh phd so 
23/2006/ND-CP ngay 03/3/2006 vl tiu hanh 
Luat bao vg va phat tiien rimg, Thdng tu cua 
Bd ndng nghigp va phat trien ndng thdn sd 
23/2017/IT-BNNPTNTngay 15/11/2017 quy 
djnh ve trdng rimg thay thi khi chuyen myc 
dich sii dyng rimg sang myc dich khac (trude 
dd la Thdng tu ciia Bg ndng nghiep va phat 
tiiln ndng thdn sd 24/2013/TT-BNNPTNT 
ngay 06/5/2013 quy dinh vl trdng rimg 
thay thi khi chuyin myc dich su dyng rirng 
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sang myc dich khac). Theo dd, khi triln 
khai dy an, nha ddu tu ngoai vice phai boi 
thudng vl ddt (theo co ehl thoa thuan nhan 
chuyin nhugng ho$c thu hoi) va tai san 
gdn lien vdi dat (cay rimg va tai san khac 
gan liin vdi ddt) theo quy djnh ciia phap 
luat dat dai cdn phai thyc hign nghTa vy 
trdng rirng thay thi. 

NghTa vu tidng rimg thay thi ciia chii dy 
an bao gdm ca rimg tidng va rimg ty nhien, 
khdng phan bigt hinh thiie sd hiiu rimg. Quy 
djnh nay nay sinh van de can lam rd: Trach 
nhigm trdng rimg thay the gdm nhirng ndi 
dung gi? Ddi vdi ai? 

- Cd the thay, tiach nhigm trdng rimg thay 
the khdng thugc tiach nhigm boi thudng khi 
Nha nude thu hdi ddt ho^c gia nhan chuyin 
nhugng quyen su dyng ddt ed boi thudng tai 
san gan lien vdi dat theo Luat dat dai va Luat 
lam nghiep. Cac quy djnh hign hanh ve xac 
dinh gia rimg*'̂ ' khdng cd ndi dung ve tiong 
rimg thay the. Nhu v^y, trach nhiem tiong 
rimg thay the khdng phai la tiach nhiem "bdi 
thudng" ve kinh te (bao gdm ca cac dich vy 
vl mdi trudng rimg) ciia chii dy an ddi vdi 
chii sd hiiu rimg (bao gdm ca sd hiiu toan 
dan va sd hiru ciia td chiic, ca nhan). Day la 
loai tiach nhiem "mdi" va "khac" so vdi 
trach nhigm bdi thudng ve tai san gan lien 
vdi dat nhung den nay phap luat van chua cd 
quy djnh de tia Idi cho cau hdi tren. 

Vigc xac dinh trach nhigm trdng rimg 
thay the cua chu dy an la dl ban che chuyen 
ddi myc dich sii dyng ddt rimg va rimg sang 
myc dich khac nham bao vg dign tich rimg 
dang cd. Theo quy djnh tai khoan 12 Dilu 
12 Lu^t lam nghiep nam 2017, gia hi 
rimg la tdng gia tri cac ylu td cdu thanh he 
sinh thai rimg va cac gia trj mdi trudng 
rimg tai mgt thdi diem, tren mdt dien tich 
rimg xac dinh. Nhu vay, gia trj rimg bao 
gdm gia trj kinh te va gia trj mdi trudng, 
sinh thai eiia rimg, trong dd cac gia tij ve 
kinh te hign duge xac dinh theo quy djnh t£ii 
Dieu 90, Dieu 91 Luat lam nghiep, Thdng tu 
eiia Bg ndng nghigp va phat trien ndng thon so 
32/20I8/rT-BNNPTNT ngay 16/11/2018 quy 
djnh phuang phap djnh gia rimg, khung gia 
rimg. Tii day cd the suy luan rdng, cac gia tri 
ve "he sinh thai rung va cae gia tij moi 
trudng rimg" chua dugc bdi thudng thdng 
qua viec bdi thudng gia tii kinh tl ciia rimg 
theo quy djnh cua phap luat ddt dai va phap 
luat lam nghiep. 

Suy luan tien ed them co sd khi cac tai 
lieu khoa hgc hign nay sii dyng khai niem 
"bdi hoan da dang sinh hgc" vdi y nghTa la 
hinh thiic dac biet cua den bii cho sy mat 
mat eiia cac he sinh thai, mdi trudng sdng va 
eac loai sinh vat do cae dy an Idn vl dau tu 
CO sd ha tdng, phat trien cd lien quan den 
thay ddi mye dich sii dyng dat gay ra.*'̂ ' 

(16). Dieu 90, Difu 91 Lu|t 1dm nghifp; ThSng tu cua 
Bg nong nghifp vd phdt trien n6ng thon so 
32/20 IS/rr-BNNPTNT ngdy 16/11/2018 quy djnh 
phuang phdp dinh gid rirng, khung gid rung. 

(17). Ting eye m6i truimg, BO tdi nguyin vd m6i 
tru6ng, LQ trinh cho bdi hoan da dgng sinh hgc d Vi$t 
Nam, Nxb. Tdi nguyen moi truimg vd bdn do Vift 
Nam, Hd Npi, 2015, tr. 19. 
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Co the thay rang, gia trj cda rimg doi vdi 

mdi trudng va da dang sinh hgc la nhirng gia 

tij thugc sd hihi chung ma khdng the phan 

djnh cho chu sd hiiu rimg vi day la lgi ich 

mdi trudng va la lgi Ich cdng cgng. Dai dien 

cho Igri ich nay la Nha nude, vi vay, vigc xac 

djnh trach nhigm tidng rimg thay thi ciia chii 

dy an theo Dieu 21 Luat lam nghiep cd thi 

coi la mgt trong cac trach nhi$m "bdi hoan" 

gia trj da dang sinh hoc va mdi trudng. 

4. Kien nghi hoan thien phap lu^t 

Thu nhdt, Nha nude can cd nhiing nghien 

eiiu va tCr dd hinh thanh co che bao dam lgi 

ich chinh dang ve kinh te cho chii sd hiiu 

rimg hoac ngudi sir dung rimg hgp phap khi 

Nha nude ban che quyen sd hiiu hoac quyen 

sit dyng ciia chu rimg la td chiic, hg gia dinh 

ho^c ca nhan. 

Thu hai, cdn hoan thign cac quy djnh ve 

tnmg mua hoac trung dyng cd bdi thudng tai 

san cua td ehiic, ca nhan, trong do chii y cac 

quy djnh ve boi thudng gia trj tang them cua 

rimg do chu rimg dau tu va rimg trdng thugc 

sd buu ciia chu rimg. Trude het, can chii 

trgng xay dyng cac quy djnh v l phan djnh 

gia trj tang them ciia rimg theo hudng xac 

djnh gia trj tang them ciia rimg thdng qua 

hoyt ddng "tai sinh ty nhien" tien dign tich 

ddt ma Nha nude da giao hoac cho thue 

thugc sd hiiu ciia ngudi sir dung ddt hgp 

phap. Trong trudng hgp giao khoan bao ve 

rimg thi phap luat cdn xac dinh ti le % giiia 

sd hull toan dan va sd hiiu ciia ngudi nhyn 

khoan bao vg rimg. 

Thir ba. nghien ciiu va ban hanh cac quy 

djnh ve bdi hoan da dang sinh hgc, trong dd 

cd van de trdng rimg thay th i khi chuyin 

myc dich sir dung rimg sang myc dich khac. 

Cd the nhin nh^n tiach nhigm boi hoan da 

dang sinh hgc nhu la mdt loai trach nhiem 

khdi phyc mdi trudng cua ehu thi cd hanh vi 

gay anh hudng xau tdi mdi trudng./. 
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