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T6m tat: 
Bay nam thi hanh Luat Thi hanh an hinh su nam 2010 da cho thay, 
ben canh nhung mat tich cue, Luat nay cung da boc 16 nhirng bat 
cap trong cong tac thi hanh an hinh su noi chung, trong viec bao 
dam quydn con nguoi cua ph^m nhSn noi rieng. Do vay, Luat nay 
can phai sira doi va hoan thien nham dap ung tdt hon yeu cau bao 
dam quyen con nguoi ciia pham nhan trong tinh hinh moi. 

Abstract 
After seven years of enforcement of the Law on Execution 
of Criminal Judgments of 2010, it has been showed that, in 
addition to the positive aspects, the Law also revealed a number 
of inadequacies in execution of criminal judgment in general, m 
ensuring the human rights of the offenders in particular. Therefore, 
the Law is needed to be reviewed for further improvements m 
order to better meet the requirements of the offender's rights in the 
new situation. 

Luat Thi hanh an hinh sir (THAHS) 
nam 2010 co hieu lire thi hatih tiJ ngay 
01/7/2011. Thi hanh an phat tû  dugc 

quy dinh rieng trong ChuoTig III g6m tu 
Dieu 21 dhn Dieu 53 va dugc quy dinh gian 
ti€p a nhilu dieu luat khac. Co the thay, cac 
quy dinh ve quyen con nguai eua pham nhan 
trong Luat THAHS da khd day du, dang chu 
y la cac quyen sau: QuySn dugc khain sue 
khoe ban dau va dugc pho bien ve quyen va 
nghTa vu cua minh (Dieu 26); Quyen dugc 
thong bao cho than nhan biet ve nai giam 

giu mmh (Dieu 26); Quyen dugc hgc tap, 
hoc nghe (Dieu 28); Quyen dugc lao dgng 
va huong thanh qua lao dpng (Dieu 29, Dieu 
30); Quyen dugc thong tin (Dieu 28); Quyen 
dugc bao dam nhu cau ve an, a, mgc (Dieu 
42, Dieu 43); Quyen dugc tham gia cac hoat 
dgng the due, the thao, sinh hoat van hoa, 
van nghe (Dieu 44); Quyen dugc tham gap, 
lien lac voi than nhan (Dieu 46, Dieu 47); 
Quyen dugc cham soc y te (Dieu 48); Quyen 
doi vai pham nhan la nguoi chua thanh nien 
(cac dieu 50, 51, 52, 53); Quyen doi voi 
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pham nhan niJ co thai va nuoi con nho duoi 
36 thang tu6i (Dilu 45); Quyln khieu nai, to 
cao (Chucmg III). 

Cac quy dinh tten da the hien chinh sach 
khoan hlng, nhan dao cua Dang va Nha nuoc 
ta trong viec giao due, cai tao nguoi pham tgi 
va ngay cang tuong thich vai phap luat quoc te 
ve quyen con nguai, trong do co Bg luat Nhan 
quyen qudc t l va cac van ban phap luat quoc 
te CO lien quan tai quyen con nguai cua pham 
nhan (nhu: Nhiing nguyen tic co ban trong 
viec doi xu voi tii nhan nam 1990; Cac quy tac 
tieu chuan t6i thieu ve doi xir vai tii nhan nam 
1955, Nguyen t4c Bang coc...). 

Trong nhOng nam qua, tren co so quy 
dinh cua phap luat, cac eo quan THAHS da 
to chuc thuc hien hieu qua viec bao dam cac 
quyen con nguai cua pham nhan, gop phan 
nang cao uy tin cua Dang va Nha nuoc ta 
trong viec cham lo, bao ve, bao dam quyen 
con ngucri. Hang chuc nghin nguai da chap 
hanh xong hinh phat tu, dugc tra ve vai gia 
dinh va egng dong, nhieu nguoi trong so 
hg da CO nhieu dong gop cho xa hgi sau khi 
man han tii. Ben canh do, thirc ic cong tac thi 
hanh an phat tu da cho thay, Luat THAHS 
nam 2010 da bgc 16 mgt so bat cap trong 
viec bao dam quyen con nguoi cua pham 
nhan, the hien a nhimg diSm sau day: 

1. Mot so bat cap trong viec bao dam 
quyen con ngyM cua pham nhan 

Thu-nhat, ve nhiing quy dinh chung 
Mdt Id. ve nguyen tdc THAHS 
Luat THAHS nam 2010 quy dinh 8 

nguyen tac THAHS. Trong do tai khoan 3 
Dilu 4 quy dinh nguyen tac: "Bag dam nhan 
dao XHCN; ton trgng nhan phkm, quyln, 
Igi ich hgp phap ciia nguai chdf) hanh an". 
Tuy nhien, van de ton trgng vl than thi, 
site khoe, danh du ciia nguai chkp hanh an, 
trong do CO pham nhan, chua dugc d l cap 
trong nguyen tac nay. 

Chung ta biet rang, thi hanh an phat 
til the hien m6i quan he giira chu thi quan 
ly la luc lugng chuc nang va di i tugng chiu 
su quan ly la pham nhan. Day la mli quan 
he b^t binh dang, trong do pham nhan la doi 
tugng yeu the, chju su quan ly giam giu, giao 

due, cai tao cua chu the quan ly. Han nua, 
moi truang trai giam la moi truang rdt phitc 
tap, bao gom nhiing con nguai da timg vi 
pham phap luat hinh su, nhieu nguai trong 
s6 hg v6n la nguai con do hung h3n, ngoan 
c l chdng doi, tai pham, tai pham nguy hilm, 
hkt tuan phap luat. Do do, trong trai giam 
rit d l xay ra nhimg hanh vi xam pham vS 
than thi, sue khoe, danh du, tham chi la tinh 
mang cua pham nhan. Dieu 20 HiSn phap 
nam 2013 da tran trpng ghi nhan nguyen t5c 
"Mgi nguoi co quyen bat kha xam pham vh 
than the, dugc phap luat bao hg ve sue khoe, 
danh du va nhan pham; khong bi tra tin, 
bao luc^ truy biic, nhue hinh hay bat ky hinh 
thuc doi xu nao khac xam pham than the, 
sue khoe, xiic pham danh du, nhanpham". 
Cu the hoa quy dinh nay ciia Hien phap 
nam 2013, Bg luat Hinh sir (BLHS) nam 
2015, sua doi, bo sung nam 2017 da co mot 
chuang (Chuang XIV) quy dinh ve cac toi 
xam pham tinh mang, sue khoe, nhan pham, 
danh du cua con nguai. Bg luat To tung Hmh 
sir(TTHS) nam 2015 da dua ra cac quy dinh 
CO tinh nguyen tac trong TTHS: "Bao dam 
quyen bat kha xam pham ve than the" (Dieu 
10), "Bao hg tinh mang, sue khoe, danh dir, 
nhan pham, tai san ciia ca nhan; danh du, uy 
tin, tai san cua phap nhan" (Dieu 11). Tuy 
nhien, quy dinh hien hanh cua Luat THAHS 
nam 2010 chua bao dam su th6ng nhat voi 
quy dinh trong Hien phap nam 2013 vii cac 
dao luSt khac eo li^n quan. 

Hai Id, ve nhirng hdnh vi bi nghiem 
cdm trong THAHS 

Bihu 9 Luat THAHS nam 2010 quy 
dinh nhimg hanh vi bj nghiem cdm hon^ 
THAHS, trong do co nhiing quy dinh doi 
vai nguoi co trach nhiem THAHS va ngucfi 
bj THAHS. Tuy nhien, hanh vi tra tin chua 
dugc the hien trong Dilu nay. 

O pham vi quoc te, Dieu 55 Tuyen ngon 
qu6c te vl Nhati quyln nam 1948 quy dinh: 
"Khong ai co the hi tra tin hay hi nhiing hinh 
phat hoac nhiing doi xir tan ac, v6 nhan dao, 
lam ha thip nhan phim". Khoan 2 Dilu 2 
Cong uoc Chong tra t in va su dung cac hinh 
thuc trimg phat tan bao hay ddi xir tan bao, v6 
nhan dao hoac ha thip nhan phim nam 1984 
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ghi ro: "Khong co bat ky hoan canh ngoai le 
nao, cho dii la trong tinh trang chien tranh, 
hoac dang hi de doa bed chien tranh, mit 6n 
dinh chinh tri trong nuoc hoac bit ky tinh 
trang khan cap nao co the dugc vien din dl 
bien minh cho viee tra tan". 

Ngay 07/11/2013, Viet Nam da ky kit 
Cong uac ciia Lien hiep quoe ve Chdng tra 
tap va su dung cac hinh thirc trimg phat hay 
ddi xir tan bao, vd nhan dao hoac ha thip 
nhan pham. Cimg voi do, Dieu 10 Bg luat 
TTHS nam 2015 da ghi nhan nguyen tae 
bao dam quyen bat kha xam pham ve than 
the: "... Nghiem cam tra tan, birc cung, diing 
nhue hinh hay bat ky hinh thiic ddi xir nao 
khac xam pham than the, tinh mang, sue 
khoe ciia con nguai". Trong khi do, Luat 
THAHS lai chua co quy dinh ve cam tra tan. 
Day la mdt khuyet thieu dang ke, can phai 
dugc bd sung kip thoi. 

Thar hai, ve mot so ngi dung cu the 
Mgt la, ve td chirc giam giir phgm nhdn 
Khoan 1 Dilu 27 Luat THAHS nam 

2010 quy dinh: "Trai giam to chiic giam giir 
pham nhan nhu sau: a) Khu giam giii ddi 
vol pham nhan co miic an tii tren 15 nam, tii 
chung than, pham nhan thude loai tai pham 
nguy hiem; b) Khu giam giii doi vai pham 
nhan eo mire an tii tir 15 nam tra xuong; pham 
nhan co mire an tu tren 15 nam nhung co ket 
qua chap hanh an tot, da dugc giam thofi han 
chap hanh an phat tu con duoi 15 nam". 

Khoan 2 Dieu nay quy djnh; "Trong 
cac khu giam giii quy dinh tai khoan 1 Dieu 
nay, nhirng pham nhan duoi day dugc bd tri 
giam giii rieng: a) Pham nhan nii; b) Pham 
nhan la ngudi chua thanh nien; c) Pham 
nhan la ngudi nude ngoai; d) Pham nhan la 
ngudi CO benh truyen nhiem dac biet nguy 
hiem; d) Pham nhan co dau hieu bi benh tam 
than hoac mgt benh khac lam mat kha nang 
nhan thirc hoac kha nang dieu khien hanh 
vi ciia minh trong thdi gian chd quyet dinh 
cua Tda an; e) Pham nhan thudng xuyen vi 
pham ngi quy, quy che trai giam. 

Ddi vdi viec giam giii pham nhan 
trong trai tam giam, khoan 3 Dieu 27 quy 
dinh: "Trong trai tam giam, nhiing pham 
nhan quy dinh tai diem a va e khoan 2 Dieu 
nay dugc bo tri giam giii rieng". 

Trong nhiing nam qua, vdi sir phdt 
trien ciia tu do, dan chu va tinh than coi md 
hon cua xa hgi, hien tugng ngudi ddng tinh, 
ngudi chuyen gidi cdng khai gidi tinh that 
eua minh da ngay cang trd nen phd bien, 
pham nhan la ngudi chuyen gidi cung tang 
len. Luat THAHS lai chua cd quy dinh ve 
noi giam giii rieng ddi vdi nhiing ngudi nay, 
viec giam giii chung nhung pham nhan la 
ngudi chuyen gidi voi nhiing pham nhan 
khdng phai la nguoi chuyen gidi se tiem 
an nguy ca xay ra van de bi ky thi, xa lanh, 
mac cam va bi xam hai. Chiing tdi cho rang, 
de bao ve quyen loi chinh dang ciia ngudi 
chuyen gidi, can bo sung quy dinh ve viec 
phan loai pham nhan de giam giii rieng ddi 
vdi nhung ngudi chuyen gidi. Ben canh 
do, can bd sung quy dinh ve viec phan loai 
pham nhan de giam giii rieng doi vdi nhiing 
ngudi ddng tinh, ngudi chua xac dinh dugc 
gidi tinh. 

Hien nay, tgi pham la ngudi nude 
ngoai dang cd xu hudng gia tang, pham nhan 
la ngudi nuoc ngoai chap hanh an tai cae trai 
giam ciia Viet Nam ciing tang len dang ke. 
Neu nhu nam 2013 chi cd 374 pham nhan' 
la ngudi nude ngoai chap hanh an phat tu 
tai cac ca sd giam gift do Bg Cdng an quan 
ly, thi den nam 2017 con sd nay d§ la 513 
ngudi^. Luat THAHS nam 2010 chi quy djnh 
tai khoan 1 Dieu 27 bd tri giam giu rieng ddi 
vdi pham nhan la nguai nude ngoai (diem 
c, khoan 2 Dieu 27), nhung thuc te hien nay 
cho thay, can bg lam cdng tac quan ly giam 
gift, giao due cai tao pham nhan dang rat han 
che ve ngoai ngii, khd khan trong giao tiep 
vdi ngudi nude ngoai, va nhu vay, khd cd 
the dam bao day du ve quyen con ngudi ciia 
pham nhan la ngudi nude ngoai do bat ddng 
ngdn ngii gay ra, nhat la khi pham nhan 
la ngudi nude ngoai cd nhung yeu cau ve 

Theo Bao cao cua Bo Cong an ve cong tac THAHS nSm 2013. 
Theo Bao cao ciia Tong cue Canh ski THAHS va ho trg tu phap vl Tong k^t cong tac THAHS va h6 tro tu phap nam 2017 
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khilu nai, td cao hoac phan anh cac van de 
lien quan din quyen eon ngudi cua minh. 

Hai Id, vi thdm gap, dip xiic Idnh su 
ddi vdi phgm nhdn Id nguoi nude ngoai 

Chuang XIV Luat THAHS vh nhiem 
vu, quyln ban cua co quan nha nuoc trong 
quan ly cdng tac THAHS da quy dinh ve 
trach nhiem ciia cac co guan trong quan ly 
nha nude vl THAHS, gdm: Chinh phu, Bd 
Cdng an, Bd Qudc phdng, Tda an nhan dan 
tdi cao, Vien kilm sat nhan dan tdi cao, Bg 
Tu phap, Bd Y tl, Bg Lao ddng, Thuang 
binh va Xa hdi,_Bd Giao due va Dao tao, Uy 
ban nhan dan cap tinh va cap huyen. 

Tuy nhien, trong nhiing nam gan day, 
pham nhan la ngudi nude ngoai cd xu hudng 
tang len, viec tiep xiic lanh sir, tham gap gifta 
td ehiic, ca nhan la ngudi nude ngoai vdi 
pham nhan la nguoi nude ngoai dang chap 
hanh an tai cac co sd giam giu dien ra kha 
phd biln. Luat THAHS chua quy djnh diy 
du ve ca quan cd lien quan la Bd Ngoai giao 
trong cdng tac quan ly nha nude ve THAHS 
ndi chung, thi hanh an phat hi ndi rieng, gay 
khd khan cho thuc hien viec tham gap, tiep 
xiic lanh su ddi vai pham nhan. 

Ba Id, ve nhu cdu gidi quyet cdc quan 
he ddn su ciia phgm nhdn 

Trong thuc tien, cd rat nhieu quan he 
dan sir cd lien quan den quyen con ngudi 
ciia pham nhan song chua dugc quy dinh 
trpng Luat THAHS nam 2010, vi du nhu: 
van de thuc hien quyen ket hdn ciia pham 
nhan (Luat Hdn nhan va Gia dinh nam 2014 
khong cam), van de giai quyet ly hdn trong 
trudng hgp pham nhan la ngudi dan phuang 
de xuat... 

Bdn Id, ve bdo ddm nhu cdu tdn gido, 
tin ngudng cua phgm nhdn 

Luat Tdn giao. Tin ngudng dugc Qudc 
hgi khda XIV ban hanh ngay 18/11/2016, ed 
hieu luc thi hanh tu ngay 01/01/2018 da tao 
CO sd phap ly cho cac boat dgng tin nguong, 
tdn giao. Khoan 5 Dieu 6 ciia Luat nay quy 
dinh: "Ngudi bj tam gift, ngudi bi tam giam 
theo quy dinh ciia phap luat vl thi hanh tam 
giii, tam giam; ngudi dang chap hanh hinh 
phat tii; ngudi dang chap hanh bien phap dua 
vao trudrng giao dudng, co sd giao due bit 

budc, ca so- cai nghien bat budc cd quySn sii 
dung kinh sach, bay td nilm tin tin nguong, 
tdn giao". Tuy nhien, trong Luat THAHS 
chua bao ham quy dinh cho phep pham nhSn 
cd quyln sir dung kinh sach va bay td niem 
tin tin ngudng, ton giao. 

/Vam Id, ve vdn de tha tu trudc thai 
hgn cd dieu kien 

BLHS nam 2015, sua ddi, bd sung nam 
2017 (Dilu 66) va Bg luat TTHS nam 2015 
(Dilu 368) cd quy dinh mdi ve tha tii tmoc 
thdi han cd dilu kien. Dieu nay the hien chinh 
sach nihan dao, khoan hdng cua Dang va Nha 
nude ta trong viec doi xir voi ngudi pham tdi, 
lam giam ganh nang ve chi phi trong cdng tac 
THAHS. Tuy nhien, do day la che dinh mdi, 
xuit hien sau khi Luat THAHS nam 2010 co 
hieu lire, nen van de nay ciing chua dugc quy 
dinh trong Luat, nhit la ve thu tue, trinh ty 
thuc hien viec tha tu trudc thdi han cd dieu 
kien ddi vdi pham nhan. 

Sdu la, vi kiem tra, gidm sdt, kiem sat 
THAHS 

- v l kilm tra THAHS 
Khoan 1 Dilu 33 Bd luat TTHS nam 

2015 quy dinh: "Co quan, ngudi cd tham 
quyln tien hanh td tung phai thudng xuyen 
kiem tra viec tien hanh cac hoat dgng to tung 
thudc tham quyen; thuc hien kiem soat giiia 
cae CO quan trong viec tiep nhaUj giai quyet 
ngudn tin ve tdi pham, khdi td, dieu tra, 
truy td, xet xii, thi hanh an". Luat THAHS 
hien hanh mod chi quy dinh ve trach nhiem 
kiem tra cong tac THAHS cua co quan quan 
ly THAHS, chua quy dinh vl trach nhiem 
kiem tra viec THAHS ciia ca quan THAHS 
ddi vdi can bg lam cdng tac THAHS cua co 
quan minh, do dd chua phat huy dugc het 
trach nhiem ciia ca quan thi hanh an phat 
til trong viec kip thdi nam bat nhiing kho 
khan, han che va tieu cue trong thuc hien 
viec THAHS cung nhu viec bao dam quyen 
con ngudi ciia pham nhan. 

- v l giam sat THAHS 
Bg luat TTHS nam 2015 quy dinh vh 

cac ca quan, td chuc cd trach nhiem giam 
sat trong TTHS gdm; Co quan nha nude, Uy 
ban Mat tran Td qudc Viet Nam va cac to 
chuc thanh vien cua Mat tran, dai bilu dan 
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cir. Nhu vay, Luat THAHS hien hanh chua 
quy dinh vl chu thi giam sat THAHS la cac 
thanh vien ciia Mat tran T6 qudc Viet Nam 
(gdm Doan Thanh nien, Hdi Phu nft...) va 
dai bieu dan cu, do do chua phat huy dugc 
vai trd cua cac td chirc nay trong THAHS, 
trong dd cd viec bag dam quyen con ngudi 
cua pham nhan, nhat la trong trudng hgp 
pham nhan truoc khi chip hanh an da timg 
la thanh vien ciia td ehirc minh. 

- v l kilm sat THAHS 
Quy_ dinh hien hanh vl kilm sat 

THAHS van chua thuc su dam bao chat che 
va hieu qua. Dieu nay thi hien d ehd, Vien 
kiem sat thue hien kilm sat viec THAHS, 
trong do cd thi hanh an phat tu ciia co quan thi 
hanh an phat tu (trai giam, trai tam giam...), 
tuy nhien, ca che bao dam cho Vien kilm 
sat cd the nam bat mgt each chinh xac viec 
hian theo phap luat cua co quan thi hanh an 
phat tii chua bao dam cho Vien kilm sat thue 
hien tdt nhiem vu nay. Bdi le, cac thdng tin 
ve hoat dgng cua co quan thi hanh an phat 
tu lai do CO quan nay cung cap. Mac dii Vien 
kiem sat cd quyen kiem sat true tiep, song 
cung khong phai liic nao Vien kiem sat ciing 
cd the tien hanh thyc hien boat dgng nay de 
thu thap thdng tin. 

2. Mot so kien nghi hoan thien Luat Thi 
hanh an hinh sir 

De hoan thien quy dinh ciia Luat 
THAHS, gdp phan bao dam tdt hon quyen 
cua pham nhan, chung tdi xin de xuat mdt 
sd kien nghi sau: 

Mot Id, bd sung nguyen tac ve bao 
dam than the, sire khde, danh du cua ngudi 
chap hanh an va nghiem cam hanh vi tra tan, 
trimg phat hoac ddi xu tan nhan, vd nhan 
dao trong THAHS cho thdng nhat vdi cac 
quy dinh cua cac dao luat trong ITnh vuc tu 
phap hinh sir da dugc ban hanh va tuong 
thich vdi cac quy dinh trong Bd luat nhan 
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quyen qudc te va cac van ban phap lu^t qudc 
te khac cd lien quan. 

Hai la, bd sung quy dinh ve giam gift 
rieng ddi vdi pham nhan la ngudi ddng tinh, 
ngudi ehuyen gidi, ngudi chua xae dinh rd 
gidi tinh; bd sung quy dinh ve viec td chuc 
giam gift pham nhan la ngudi nuac ngoai tai 
CO sd giam giu rieng, tren ea sd dd ea quan 
THAHS tuyen dung, bd tri, sap xep can bd cd 
hinh do ngoai ngu tdt lam cdng tac quan ly 
giam giii doi vai nhiing ngudi nay, tao dieu 
kien thuan lgi cho viec bao dam quyen con 
ngudi ciia pham nhan la ngudi nude ngoai. 

Ba Id, bo sung quy dinh ve ca quan 
cd trach nhiem trong THAHS la Bd Ngoai 
giao, tao dieu kien thuan lgi cho viec tham 
gap, tiep xiic lanh su ddi vai pham nhan la 
ngudi nude ngoai. 

Bdn Id, nghien ciiu bd sung quy dinh 
ve viec bao dam nhu cau giai quyet cac quan 
he dan su ciia pham nhan de bao dam quyen 
con ngudi ciia pham nhan. 

Ndrn la, bd sung quy dinh va cd hudng 
dan eu the ve viec sir dung kinh sach va bay td 
niem tin tin nguong, tdn giao cua pham nhan. 

Sdu Id, bd sung eac quy dinh ve thii 
tuc, trinh tu thi hanh tha tu trudc thdi han cd 
dieu kien ddi vdi ngudi dang chap hanh hinh 
phat til de thdng nhat thue hien. 

Bdy Id, bd sung cac quy djnh ve viec 
ca quan THAHS co trach nhiem kiem tra ddi 
vdi can bd THAHS ciia ca quan minh; ve 
trach nhiem giam sat cua cac td chirc doan 
the thudc Mat tran Td qude Viet Nam va dai 
bieu dan cu ddi vdi THAHS; xay dung ea 
che phap ly kiem soat chat ehe giua cac ca 
quan trong viec thuc hien thi hanh an phat 
tii; nghien cuu td chiic lap dat hdm thu khieu 
nai, td cao eiia Vien kiem sat nhan dan tai eo 
quan thi hanh an phat tu de tiep nhan don, 
thu khieu nai, td cao ciia pham nhan...B 
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