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Abstract

After seven years of enforcement of the Law on Execution
of Criminal Judgments of 2010, it has been showed that, in
addition to the positive aspects, the Law also revealed a number
of madequacies in execution of criminal judgment in general, in
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vat Thi hanh 4n hinh su (THAHS)
I nam 2010 c6 hi¢u lyc thi hanh tir ngay

01/7/2011. Thi hanh an phat th duoc
quy dinh riéng_trong Chuang 11 gém tir
Diéu 21 dén Diéu 53 va dugc quy dinh glan
tiép & nhleu diéu luat khac. C6 thé thay, cac
quy dinh vé quyén con nguoi ciia pham nhén
trong Luat THAHS da kh4 day du, dang chi
y 14 cac quyén sau: Quyén dugc kham sirc
khoe ban dau va duoc pho bien ve quyén va
nghia vy cua minh (Diéu 26); Quyén dugc
thong bao cho thén nhan biét vé noi giam

gitr minh (Di_éu 26), Quy_én dugc hoc tap,
hoc nghe (Dicu 28); Quyén dugc lao dong
va huong thanh qua lao dong (Diéu 29, Bicu
30); Quyen duogc thong tin (Pieu 28); Quyen
duoc bao dam nhu cau vé dn, 6, mac (Diéu
42, Dneu 43), Quyen dugc tham gia cac hoat
déng thé duc, thé thao, sinh hoat van héa,
van nghé (chu 44), Quyen dugc tham gap,
lién lac v&i than nhin (Dicu 46, biéu 47),
Quycn duge cham soc y 1é (Didu 48) Quyen
do6i véi pham nhan la ngudi chua thanh nién
(cac diéu 50, 51, 52, 53); Quyén doi véi
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pbam nhén nir ¢6 thai va nu6i con nho dudi
36 thang tuoi (Diéu 45); Quyén khicu nai, 16
cdo (Chuong UI1).

Cac quy dinh trén da thé hién chinh sach
khoan hdng, nhan dao cua Ding va Nha nude
ta trong viée gido duc, cai tao nguoi pham 10}
va ngay cang trong thich voi ph1p Juit quéc té
vé quyen con ngudi, trong do ¢6 B luat Nhan
quy:.n quéc & va cc van ban phap ludt quéc
té c6 lién quan t&1 quyén con ngurdi cua pham
nhén (nhlr Nhimg nguyén tac co ban trong
viée d6i x vai th n]mn nam 1990; Cac quy (ac
tiéu chuan t hIELI vé d01 X\ v6i t nhan ndm
1955, Nguyén tc Bang cdc...).

Trong nhirng nam qua, trén co s& quy
dinh cha phap tudt, cac co quan THAHS da
1o chirc thyrc hién hiéu qua viéc bao dam cac
quyén con ngudi caa pham nhédn, gop phan
nang cao uy tin cua Pdng va Nha nudc ta
trong viéc cham lo, bao vé. bao ddm quyén
con ngudi. Hang chyc nghin nguoi da chap
hanh xong hinh phat ti, dugc tro ve véi gia
dinh va céng dong, nhiéu ngudi trong so
ho da c6 nhiéu dong gop cho xi hoi sau khi
man han ti. Bén canh do, thuc (& cong tac thi
hanh dan phat b da cho thay, Luat THAHS
ndm 2010 da bdc 16 mot so6 bat cép trong
viéc bao dam quyen con_nguai cla pham
nhan, thé hién & nhimg diém sau day:

Mm 56 bt cap trong viéc bao dam

quven con nguoi cia pham nhin

Thir nhdt, vé nhitng quy dinh chung

Mot la, vé nguyén tac THAHS

Ludt THAHS nam 2010 quy dinh 8
nguyén tac THAHS. Trong do tai khoin 3
Dieu 4 quy dinh nguyén tac: “Bio dam nhan
dao XHCN; ton trong nhan pham quyén,
lgi ich hop phap cua ngudi chap hanh an”.
Tuy nhién, van d& 16n trong vé than thé,
sitc khoe, danh dy clia ngudi chép hanh an,
trong d6 ¢6 pham nhan, chua dugc dé cip
trong nguyén tac nay.

Ching ta biét ring, thi hanh an phat
tit thé hign méi quan hé gn‘m cht thé quan
ly 1a lre luong chire nang va déi tuong chiu
st quan ly 1a pham nhan Day 1a méi quan
hé bat binh dang. trong d6 pham nhan 14 dé;
tugng yeu the, chiu s quan ly giam gity, gido
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duc, cai tao cta chu thé quan ly. Hon nira,
moi rru'é/ng trai giam la moi trromg rét phic
tap, bao gom nhimng con ngudi da n‘mg vi
pham phap luat hinh sy, nhi€u nguoi trong
so ho, von la nguoi con a6 hung han, ngoan
co chéng ddi, ti pham, tai pham nguy hiém,
bt tuan phap luat. Do dd, trong trai giam
rat dé xay ra ohirng hanh vi xam pham vé
than thé, strc khoe, danh dy, thim Chj 12 tinh
mang cia pham ohan. Diéu 20 Hién phép
nam 2013 da tran trong ghi nhan nguyén tic
“Moi ngudi ¢ quyen bt kha xam pham vé
thén the, dugc phap ludt bio ho vé sirc khoe,
danh dy va nhin phiam; khong bi tra tn,
bao lyc, truy bitc, nhuc hinh hay bét ky hinh
thirc déi xir pdo khac xam pham than thé,
sirc khoe, xic pham danh duy, nhan‘pham
Cu thé héa quy dinh nay cua Hién phip
nam 2013, B¢ luat Hinh sy (BLHS) nam
2013, sira d6i, b sung nam 2017 da cé mdt
chuong (Chuong X1V) quy dinh vé céc t9i
xam pham tinh mang, strc khoe, nhén phim,
danh dy ciia con ngudi. Bo luat T6 tung Hinb
sy (TTHS) nam 2015 da dua ra céc quy dinh
c6 tinh nguyén tic trong TTHS: “‘Bao dim
quyén bat kha xam pham vé than thé” (Diéu
10), “Bdo h¢ tinh mang, surc khoe, danh dy,
nhan pham, tai san caa ca nhan; danh dy, vy
tin, tai san ciia phap nhan” (Diéu 11). Tuy
nhién, quy dinh hi¢n hanh cua Luat THAHS
nim 2010 chua bao dam sy thong nhat véi
quy dinh trong Hién phap nam 2013 va cc
dao lujt khac c() lién quan.
Hai la, vé nhiing hanh vi bi nghiém
cam n ong THAHS
Diéu 9 Lugt THAHS nam 2010 quy
dinh nhimg hanh vi bi nghiém cim trong
THAHS, trong dé co nhimg quy dinh doi
voi ngudi ¢ trach nhiém THAHS va ngudi
bi THAHS. Tuy nhién, hanh vi tra tin chua
dugc thé hién trong Picu nay
. 0 pham vi quoc té, Diéu 55 Tuyén ngdn
quoc té v& Nhan quyén nam 1948 quy dinh:
“Khéng ai ¢6 thé bj tra tin hay bi nhimg hinh
phat hodc nhimg ddi xir tan 4c, vo nhan dao,
lam ha thap nhan phdm"”. Khoan 2 Piéu 2
Céng ude Chéng tra tén va sur dung céc hinh
thire trimg phat tan bao hay abi xr tan bao, vo
nhan dao hodc ha lhap nhin phdm nam 1984



ghl rd: “Khdng co bét ky hoan canh _ngoai lé
ndo, cho du la trong tinh trang chién tranh,
hodic dang bi de doa bai chién tranh, mal én
dinh chinh tri trong nuée hoge bét ky tinh
trang khan cép nao cb the dugc vién dan dé
bién minh cho viéc tra tan".

Ngay 07/11/2013, Vlcg Nam da ky Két
Cong udc cua Lién hiép quoc vé Chong tra
tan va sur dung cdc hinh thirc trimg phat hay
déi xir tan bao, vd nhan dao hoic ha thap
nhin pham. Cung véi do, Diéu 10 BS luat
TTHS nam 2015 da ghi nhan nguyén tac
bao dam quyén bat kha xam pham vé than
the: ... Nghiém cam tra tan, birc cung, ding
nhuc hinh hay bat ky hinh thue doi xir nao
khdac xdm pham than thé, tinh mang, sirc
khoe cua con ngudi”. Trong khi do, Lual
THAHS lai chua ¢6 quy dinh vé cam tra tan.
Day Ja mot kbuyét thiéu dang ké, can phai
dugc bo sung kip thai.

Thir hai, vé mpt sé npi dung cu thé

Mot la, vé 16 chire giam giit pham nhan

Khoan 1 Diéu 27 Ludt THAHS nim
2010 quy dinh: “Trai giam t chirc giam giir
pham nhén nhu sau: a) Khu giam gitr doi
v6i pham nhan co6 mirc an to trén 15 ndm, t
chung than, pham nhén thudc loai tai pham
nguy hiém; b) Khu giam giit déi véi pham
nhén cé mirc an ti tir 15 ndm tmxuong pham
nhan c6 mirc an i1 trén 15 ndm nhung 6 két
qua chap hanh an t6t, da dugce giam thoi han
chap hanh an phat tii con dudi 15 nam™.

Khodn 2 Diéu nay quy dinh: “Trong
cac khu giam giir quy dinh tai khoan [ Bicu
nay, nhimg pham nhén dudi day duge bo tri
giam giir riéng: a) Pham nhan nir; b) Pham
nhdn 13 ngudi chua thanh nién; c) Pham
nhan la ngubi nuéc‘ngoéi;‘d) Pham nhan la
ngudi ¢6 bgnh lruyen nhiém dédc biét nguy
hlem d) Pham nhan c6 dAu hiéu bi bénh tAm
than hodic mot bénh khac lam mét kha nang
nhan thire hodc kha nang didu khlen hanh
vi cia minh trong thdi gian ché quyét dinh
cua Toa an; ) Pham nhén thudmg xuyén vi
pham ndi quy, quy ché trai giam.
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D&i v&i viée giam gir pham nhan
trong trai tam giam, khoan 3 Diéu 27 quy
dinh: “Trong trai tam giam, nhing pham
nhén quy dinh tai di€ém a va e khoan 2 Diéu
nay dugc bo tri giam gitt riéng”.

_ Trong nhimg ndm qua, vdi sy phét
trién cua ty do, dan chi va tinh thén coi mo
hon cia xa hoi, hién tugng ngudi dong tinh,
nguai chuyén gidi cong khai gioi tinh that
cua minh da ngay cang tro nén pho bién,
pham nhén la ngudi chuyén gidi cling lang
1én. Ludt THAHS lai chua ¢6 quy dinh vé
noi giam giwf riéng d6i véi nhimg ngudi nay,
viéc giam gitr chung nhimg pham nhén la
ngudi chuyén giéi véi nhimg pham nhéan
khéng phéi 1a ngudi chuyén gisi s& tiém
an nguy co xay ra van deé bj ky thi, xa lanh,
mgc cam va bi xam hai. Ching t6i cho rang,
dé bao vé quyén lgi chinh dang cua nguoi
chuyén gidi, can bo sung quy dinh vé viéc
phan loat phami ohan dé giam giir riéng doi
vGi nhimg nguoi chuyén gidi. Bén canh
do, can bo sung quy dinh vé vi}‘:c phén loai
pham nhan dé giam giir riéng d6i v&i nhiing
nguoi déng tinh, nguoi chua xac dinh duge
gidi tinh.

Hién nay, toi pham la ngudi nudc
ngoai dang coxu huémg giatang pham nhan
la ngum nude ngoai chap hanh 4n tai cac trai
giam ctia Viét Nam ciing ting 1én dang ké.
Néu nhu nam 2013 chi ¢6 374 pham nhan’
la ng\wl nude ngoai chdp hanh an phat (o
tai cac co so giam gilr do Bo Cong an quédn
ly, thi dén nam 2017 con s6 nay da la 513
nguoi’, LuatTHAHS nam 2010 chi quy dinh
tai khoan | Diéu 27 bé tri glam gilr neng don
vgi pham nhan 12 nguoi nuéc ngoai (diém
¢, khoan 2 Diéu 27), nhung thyc te hién nay
cho thay, can by lam cdng tac quan ly giam
gii, gido dyc cai tao pham nhén dang rat han
ché vé ngoai ngir, khé khin trong giao (iép
v6i nguoi nude ngoai, va nhu vy, khé co
thé dam bao day du vé quyén con ngudi cua
pham nhan la ngudi nuréce ngoai do bat dong
ngén ngir gay ra, nhat la khi pham nhéan
13 ngudi nude ngoai ¢6 nhing yéu cau vé

1 Theo Béo cio ciia B¢ Cong an vé cong tic THAHS nam 2013,
2 Theo Bio céo cia Tong cuc Canh sit THANS va hd trg tu phap vé Tang két cong tic THAHS vi hd tro tu phip nm 2017
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khiéu nai, 16 cao hodc phan anh cac vén dé
lién quan dén quyén con ngudi cua minh.

Hai la, vé tham gap, tiép xic lanh sie
d6i voi pham nhén la ngiegi medc ngoai

Chm)'ng XIV Luat THAHS vé nhiém
vu, quyén han ctia co quan nha nuéc trong
quan ly céng tac THAHS da quy dinh vé
trach nhiém cua cac co quan trong quan ly
nha nuéc vé THAHS, gom: Chinh pha, Bo
Cong an, Bo Qudc phong, Toa n nhan dan
16i cao. Vién kiém sat nhan dan t6i cao, Bo
Tu phép Bd Y té, Bo Lao dong, Thuong
binh va Xa héi, Bo Giao duc va Déo tao, Uy
ban nhan dan cap tinh va cap huyén.

Tuy nhién, trong nhl}ng nam gan day,

pham nhén la ngum nugce ngoai ¢ xu huéng

tang Ién, viéc tiép xac lanh sy, tham 2ap gma
16 chire, ca nhan la ngum nudc ngoai véi
pham nhan 1a ngudi nude ngoAl dang chép
hanh an tai cac co sO giam giir dién ra kha
phd ¢ bién. Luat THAHS chua quy dinh day
@ vé co quan ¢o lién quan |2 B Ngoai giao
trong cong tac quan ly nha nudc vé THAHS
noi chung, thi hanh an phat th noi riéng, gy
khé khan cho thue hién viée tham gap, tiép
Xxlc lanh sy don v6i pham nhan.

Ba la, vé nhu cdu gidi quyét cac quan
hé dan sir ciia pham nhan

Trong thyc tién, ¢6 rét nhiéu quan hé
dan sy ¢o lién quan dén quyén con ngudi
cua pham nhéan song chua duoc quy dinh
trong Ludt THAHS ndm 2010, vi dy nhu:
van dé thyc hién quyén két hon coa pham
nhan (Luat Hon nhan va Gia dinh nam 2014
khong cam), van dé giai quyét ly hon trong
trwomg hop pham nhén la ngudi don phuong
de xuat...

Bon la, vé bao dam nhu cau tén gido.
tin ngudng ctia pham nhan

Luat Tén gido, Tin ngudmg duoc Qudc
hoi khéa XIV ban hanh ngay 18/11/2016, ¢6
hiéu luc thi hanh nr ngay 01/01/2018 da tao
co s& phap ly cho cic hoat dong tin ngudng,
ton giao. Khoan 5 Dieu 6 clia Ludt nay quy
dinh: “Ngudi bi tam giir, ngurdi bi tam giam
theo quy dinh ciia phap luat vé thi hanh tam
gitr, tam giam: ngudi dang chap hanh hinh
phat ti; ngudi dang chap hanh bién phap dua
vao trrdng giao du(mp, o s& pido duc bat
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budc, co s& cai nghién bt budc cd quyén si
dung kinh sach, bay to niem tin tin ngudng,
ton giao”. Tuy nhién, trong Luat THAHS
chua bao ham quy dinh cho phep pham nhan
¢ quyén su dung kinh sich va bay 0 niém
tin tin ngudmg, ton glao

Nam la, vé van dé tha tir e thei
han c6 diéu kién

BLHS nam 2015, stra doi, bd sung nim
2017 (Picu 66) va B luat TTHS nam 2015
(Diéu 368) c6 quy dinh mai vé tha t truge
théi han ¢6 didu kién. Dleu nay thé hién chinh
sach nhan dgo, khoan héng cua Dang va Nha
nudce la trong viée doi xir voi nguoi pham i,
lam giam ganh nang vé chi phi trong cong tic
THAHS. Tuy nhién, do day la che dinh méi,
xuat hién sau khi Luat THAHS nam 2010 c6
higu lyc, nén van dé nay cling chua dugc quy
dinh trong Luat, nhat 1a vé thii tyc, trinh ty
thure hién viéc tha i truée thoi han co diéu
kién d6i voi pham nhan.

Sau la, vé kiém tra, gidm sdt, kiém sit
THAHS

- Vé kiém tra THAHS

Khoan 1 Diéu 33 Bo luat TTHS nim
2015 quy dinh: “Co quan, ngudi ¢ tham
quyen tién hanh to tung phai thuong xuyén
kiém tra vigc nen hanh cac hoat dong 16 tung
thude tham quyen thuc hi¢n kiém sodt gilra
céc co quan trong viée ticp nhén, giai quyet
oguon tin vé toi pham, khm 10, dieu tra,
truy 6, xét xr, thi hanh an”. Luat THAHS
hién hanh mai chi quy dinh vé trach nhiém
kiém tra cong tac THAHS cua co quan quan
ly THAHS, chua quy dinh vé trach nhi¢ém
kiém tra viéc THAHS cua co quan THAHS
d6i vai can bd lam cdng tac THAHS cia co
quan minh, do dé chua phat huy dugc hét
trach nhiém cna co quan thi hanh an phat
th trong viée k|p thoi nim bt nhimg kho
khdn, han ché va tiéu cyc trong thyc hién
viéc THAHS ciing nhu viéc bio dam quyen
con nguoi cia pham nhan.

- Vé gidm sat THAHS

B luat TTHS nidm 2015 quy dinh vé
cac co quan, 5 chire ¢ trich nhlt;m gidm
sattrong TTHS gom Co quan nha nudc, Uy
ban Mat trin T quoc Viét Nam va cac b
chirc thanh vién cia M3t tran, dai biéu din



cir. Nhu vay Luét THAHS hién hanh chua
quy dinh vé chi thé giam sat THAHS 1a cac
thanh vién cua Mat trén Té qudc Viét Nam
(gom DPoan Thanh nién, Hoi Phy nir...) va
dai biéu dan cu, do d6 chua phat huy dugc
vai trd cva cac té chirc nay trong THAHS,
trong d6 co viéc bao dam quyén con ngudi
cia pham nhan, nhit la trong mrcmg hop
pham nhan truge khi chdp hanh 4n da g
la thanh vién cua 16 chire minh.

- Vé kiém sét THAHS

Quy_dinh hién hanh vé& kiém sat
THAHS vén chua thyuc sy dam bao chat ché
va hiéu qua. Diéu nay. thé hién & chd, Vién
kiém sat thue hién kiém sat viéc THAHS,
trong d6 cé thi hanh an phat tacua coquan thi
hanh an phat tb (trai giam, trai tam giam.,.),
tuy nhién, co che bao dam cho Vién kiém
st ¢ thé ndm bat mot cach chinh xac viéc
tuin theo phdp ludt cia co quan thi hanh an
phat ti chua bao dam cho Vién kiém sat thuc
hign (6t nhiém vu nay. Boi Ig, cac théng tin
vé hoat ddng cua co quan thi hanh 4n phat
t lal do cor quan nay cung cap Mic di Vién
kiém sat c6 quyén kiém sat tryre uep, song
ciing khong phai luc nao Vien kiém sat cung
c6 thé tién hanh thyc hién hoat dong nay de
thu thap thong tin.

2. Mt s6 kién nghi hoan thi¢n Lujt Thi
haph 4n binh sy

Dé hoan thién quy dinh cia Luat
THAHS, gép phan bao dam t6t hon quyén
cua pham nhén, ching toi xin dé xuat mét
50 kién nghi sau:

Mpt lg, bd sung nguyén tac vé bao
dam thén the sic khoe, danh dy cua ngudi
chép hanh 4n va nghlem cAm hanh vi tra tan,
trimg phat hodc doi xir tan nhan vo nhan
dao trong THAHS cho thong nhét voi cac
quy dinh cua cac dao luat trong linh vire tu
phép hinh sy da dugc ban hanh va tuong
thich véi cac quy dinh trong B luat nhan

TAI LIEU THAM KHAO
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q‘uyén qudc té va cac van ban phap luat quéc
té& khac ¢d lién quan.

Hai la, bb sung quy dinh vé giam gity
riéng doi voi pham nhén la nguoi dang tinh,
ngum chuyen gidi, ngudi chua xac dmh o
glm tinh; bé sung quy dinh vé& viéc t chirc
giam gir pham nhan la ngudi nude ngoai tai
€O sO giam giir riéng, trén co s¢ d6 co quan
THAHS tuyén dung, bo tri, sap xép can bd cé
trinh d6 ngoai ngir tot lam cong tac quan ly
giam gilr doi véi nhimg ngudi ndy, tao diéu
kién thudn lgi cho viéc bio dam quyén con
ngudi clia pham nhéo 1a nguoi nude ngodi.

Ba la, bd sung quy dinh vé co quan
6 trach nhiém trong THAHS la Bé Ngoai
giao, (o diéu ki¢n thudn loi cho viéc tham
gap, tiép xuc lanh sur d6i v6i pham nhan la
ngudi nude ngoai.

. Bén la, nghién cl bd sung quy dinh
vé viéc bao dam nhu cau gidi quyét cac quan
hé dén sy ctia pham nhén dé bao ddm quyén
con ngudi cia pham nhan.

Nam la, bd sung quy dinh va c6 hudng
dén cu thé vé viée sir dung kinh sach va bay to
niém tin tin ngudng, ton gido ciia pham nhén.

Sau I, bd sung cic quy dinh vé thi
tuc, trinh tr thi hanh tha th tnroc thoi han co
diéu kién d6i vi ngudi dang chap hanh hinh
phat tu dé thong nhat thuc hién.

Bay la, b sung cac quy dinh vé viéc
coquan THAHS c6 trach nhiém kiém tra dm
véi can bd THAHS ciia co quan minh; vé
trach nhiém gidm sat cua cdc to chirc doan
the thuge Mit tran T6 qudc Viét Nam va dai
bieu dan cir d6i voi THAHS; xdy dung co
ché phép )y kiém soét chat ché giira cac co
quan trong viéc thuc hién thi hanh an phat
th; nghién ctru t6 chire 1ap dat hom thur khicu
nai, 16 cao cua Vién kiém sat nhan dan tai co
quan thi hanh an phat tit dé tiép nhan don,
thu khiéu nai, 10 co cva pham nhan..m

1. Lé Van Cam, Hé thong nie phdp hinh sie irong giai doan xdy dumg Nha nire phdp quyén, Nxb. Dai hoc

Quéc gia HA Nai, 2009.

2. Nguyén Ngoc Chi (Cb.), Quyén con ngudi irong linh viec tir phép hinh su, Nxb. Hong Dirc, 2015,
3. Ciic bao bio vé cong tac THAHS ndm 2013 va 2014 cia Bé Cong an: cc bao cdo tong ké1 cong tic
THAHS v hd trg tw phép nam 2015, 2016, 2017 cia Téng cyc Canh sit THAHS va hé (rg tu phip.
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